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Docket Entries 


2036 L. BATLIN & SON VS JEFFREY SNYDER ET AL METZNER, J. 


PROCEEDINGS 


Filed complaint and issued summons. 


Filed pltf!s affdvt. and order to she cause for prel. injunction. T.R.O. that def 
are temp. restrained until the hearing and determination of pltf,s motion 
Ordered that pltf. file with the Clerk of this Court a security bond in the sum 
of $5,000. - Order willexpire 10 days after entry thereof, unless ext. by this 
court. Service by 5-2-75 at 11 AM. -- OSC ret. 5-6-75 -- Metzner, J. 


-2-| Filed true copy of TRO and OSC filed on 5-2-75 with Marshals return of service 
served: Atty. Gen'l, Dept. of Justice, Wash., DC - cert. mail #285019 - 5-2-75 
US Customs Service by Mr. Minsky on 5-2-75 
~3-| Filed Undertaking on T.R.O. and Prel. Inj. - $5,000.00 - Peerless Ins. Co. 
~4-| Filed defendants memorandum in Opposition to pltf's motion for prel. inj. 
-5-| Filed plaintiff's reply memorandum in support of its motion for prel. inj. 
~6-| Filed OPINION #42396...The motion by the United States Customs Service to dismiss 
the complaint is granted. Motion grantéd. Settle order. -- Metzner, J. m/n 
~7-|Filed consent order that deft. Snyder and Etna Products Co. are enjoined as indicat 
pending determination of this action. Ordered that plaintiff give security in. -|_ 
the sum of $5,000.00. Ordered that the motion of the US Customs Service to dismis 
the complaint as to it is granted. -- Metzner, J. m/n 
~8-|Filed summons and Marshals returns - served: 
Jeffrey Snyder by Frank Grover on 5-5-75 
Etna Products Co., Inc. by Frank Grover on 5-5-75 
US Customs Service by Reg, Counsel on 5-5-75 
Filed summons and Marshals return - served The Att 
Wash., DC - cert. mail #162431 - 5-5-75 


orney General, Dept. of Justice 


~10+ Filed defts’ affdvt. and notice of motion for an order Suspending the injunction 
heretofore entered against them, pending the hearing and determining of 
defts' appeal to the Court of Appeals from the order of this Court entered 


05-26-75. ret. June 6, 1975 Rm 2201 
-Filed defts. 


4 1223 Cal 
CAWaID FR. BURCH 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


eee gana ailing e's tae ens eae ee x 
L. BATLIN & SON, TNC +4 : 

Plaintiff, 

Vv. . CIVIL ACTION NO. 

JEFFREY SNYDER, d.b.a, JSNY, 
ETNA PRODUCTS CO., INC., and 
UNITED STATES CUSTOMS SERVICE, 

Defendants, 
a Re ee Oe ae by eee x 


L. RATLIN & SON, INC., plaintiff above named, by its 
attorneys, hereby files its Complaint against defendants and 
alleges as follows: 

1, Plaintiff is a corporation duly organized under the 
laws of the State of New York and has its office and principal 
place of business at 49 West 23rd Street, New York, N. Y, 

2. Upon information and belief, defendant JEFFREY SNYDER 
is a citizen of the United States of America and of the State 
of New York, and does business in the County of New York under 
the name and style "J.S.N.Y." at 53 W st 23rd Street, New York, 
We a 

3. Upon infecmation and belief, defendant ETNA PRODUCTS 
CO., INC., is a corporation of the State of New York, having 
its principal nlace of business at 53 West 23rd Street, New 
York; We ¥) 

4. The United States Customs Service is made a party 
defendant by virtue of the publication of an Exclusion Order, 


dated April 1, 1975, restricting importation on Uncle Sam 


Savings Banks, 


Complaint 


COUNT I 
5. This is an action under the Declaratory Judgment 
Act (Title 28 USC Section 2201, 2201) and jurisdiction of this 


Court is predicated upon Title 28, USC, Section 1338, relating 


to Copyrights and related claims of unfair competition, 


6. An actual controversy now exists between the parties 
hereto with respect to the invalidity of a copyright allegedly 
owned by defendant SNYDER and with respect to the infringement 
of said copyright by plaintiff. Attached hereto as Exhibits 
1 and 2 is an exchange of correspondence between the attorneys 
for the parties hereto evidencing said controversy. 

7. Plaintiff is engaged in the design and sale of such 
goods as toys, novelty items, housewares, porcelain, china and 
glass, and said goods are advertised and sold throughout all of 
the United States; by reasm of the plaintiff's special knowledge 
and skill acquired from many years spent in the design and sale 
of its goods, plaintiff has acquired and now possesses an 
extremely enviable reputation in the trade and in the minds of 
the peneral public for the excellence, quality and appearance 
vi its goods; because of the excellence of the plaintiff's coods 
and its favorable reception by the trade and purchasing public, 

intiff is now possessed of a very valuable good will in the 
trade and among its customers and the purchasing public, which 
vod will is one of the most important and valuable assets of 
he plaintiff, 

8. Upon information and belief, defendant SNYDER obtained 
a registration of a claim to copyright, No. Gp95881 on 


January 22, i9/9 ior @ WOrk entaciied “UNCLE SAM BALK .' 


Complaint A-'5 


9. The Copyright Registration No, Gp95881, allegedly 
owned by defendant SNYDER, is invalid, void, and of no force and 
effect because the work purported to be covered by said regis- 
tration was not originally created, designed or conceived by 
said defendant and said defendant was not the author there-f, 
and further because said defendant failed to comply with the 
notice provisions of the Copyright Act, 

10. The work purported to be covered by Copyright 
Registration No. Gp95881 has long since been in the public domain, 
at lest since June 8, 1886, when one Charles G, Shepard and 
one Peter Adams secured Design Patent No. 16,728 on a Toy Savings 
Bank having a 

- « « four-sided base or pedestal, having its 
front side ornamented with the figure of an 
eagle, represented as carrying a ribbon. . .. the 


figure of a man standing on the base or pedestal, 
with his right hand held out. . + « 4 satchel or 


traveling-bag resting on the base by the side of 


the figure and underneath the outstretched right 
hand of the same, The left hand of the figure 
carries an umbrella, 
A copy of sai¢ Design Patent is annexed heret a: hibit 3, 
11. The work purported to be covered by Copyright 
tegistration No. Gp95881 has been sold in the United States since 
1886, and may be seen in various miseums and is illustrated in 
many reference books, one such publication being Old Mechanical 
Banks by Ina Hayward Bellows, copyrighted in 1940, page 117, 
A copy of this page is annexed hereto as Exhibit 4, 
12. Defendant SNYDER made application to register a 
claim to copyright in violation of the Copyright Law, to wit, 
Title 17, United Stares Code,Section 8 in that he knowingly 


endeavored to protect a work which was already in the public 


domain and which was published prior to July 1, 1909 to the 


damage of the plaintiff, 


Complaint 


COUNT IT 


13. This is an action for unfair competition and 
jurisdiction of this Court is predicated upon Title 28, United 
States Code, Section 1338 (b), 

14, Defendant SNYDER secured Copyright Registration 
No. Gp95881 with full knowledge that the work sought to be 
protected was in the public domain and that he was not the autho: 
thereof, and together with defendant, ETNA PRODUCTS CO., INC. 
knowingly and wilfully set out upon a scheme to exclude all 
others from the manufacture, importation, and sale of the work 
known as UNCLE SAM MECHANICAL SAVINGS BANK. 

15. Said defendants have wrongfully, illegally, 
maliciously and wilfully asserted and claimed, and still] wrong- 
fully, illegally, maliciously and wilfully assert and claim, 
that plaintiff's work is and continues to be an infringement of 


Said alleged copyright; the plaintiff contends and asserts that 


alleged rights of said defendants under said alleged copyrieht 
are not violated by the plaintiff, and said defendants have no 
Such rights because the plaintiff does not infringe upon the 
said alleged copyright, and further, because said alleged copy- 
right is invalid, void and of no effect in law and in equity, 
lo. Said defendants have no rights or privileges to 
Prevent the publication, promotion and/or sale of plaintiff's 
work and said defendants have no right to assert any exclusive 
privileges as against the plaintiff and the customers of the 
plaintiff, because said alleged copyright is not infringed by 
the plaintiff or its customers, and is further invalid, void, 


not based on an original work protectable under the Copyrisht 
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laws of the United States and of no force and effect, as a 
result of which the plaintiff has been damaged. 

17. Said defendants, by their foregoing acts, by 
threatened institution of action and by recording said copyright 
with the United States Custom Service under Title 19 Code of 
Federal Regiil ations, Section 133.32, have prevented and inter- 
fered with and are preventing and interfering , knowingly and 
wilfully, with plaintiff's business and sales, have impaired the 
reputation, business and good will of the plaintiff, have 
attempted to stifle and suppress and actually have stifled and 
suppressed the plaintiff's business, and unfairly competed in 
the sale and promotion of their work, and have been engaged in 
unfair trade practices and unfair competition against the 


plaintiff, all to the great damage of the plaintiff. 


18. Plaintiff has invested large sums of money in 
perfecting and preparing its work and has an excellent reputa~ 
tion and good will throughout the trade, 

COUNT III 
19. This is an action for restraint of trade and 
jurisdiction of this Court is predicated upon Title 25, 
United States Code, Sections 4 and 15, and Title 28 United 
States Code, Section 1337. 

20. Defendants SNYDER and ETNA PRODUCTS CO., INC., 
have knowingly and wilfully conspired together to illegally 
monopolize that part of trade and commerce among the several 
states involving sales of the work in the form of UNCLE SAM 
MECHANICAL SAVINGS BANK by irauduientiy and in pug fuii’ 


obtaining and me. .caining Copyright Registration No. Gp95881, 
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well-knowing that defendant SNYDER had no basis for obtaining 
said copyright, 

21, That in the course of said unlawful violation of 
the Anti-Trust Laws, said defendants with willful intent to 
monopolize: 2 

a) Threatened action for copyright infringement 
with full knowledge that said alleged copyright is invalid 
because the work has not been originally created, designed or 
conceived by defendant SNYDER, that said defendant is not the 
author of said work and that said work is not proper subject of 
copyright, 

b) Threatened action against the plaintiff for 
copyright infringement with full knowledge that said alleged 
copyright ics invalid because it has not complied with the form 
of copyright notice required or prescribed by the Copyright Laws 
of the United States (Sections 10 and 19 of United States Code) 
and the Rules and Regulations of the vopyright Office, 37 C.F.R. 
202.2 (a)(2);(b)(8)(11). 


c) Enforced the said alleged copyright as a tool to 


fix the price of said BANKS and to aid in the elimination of 
defendant as a competitor by recording said copyright with the 
United States Custms Service under the provisions of Title 19, 
Code of Federal Regulations, Section 133,32. 

d) Enlarged any monopoly granted under the Copyright 
Laws of the United States by attempting to bring defendant's 
original work within the scope of said monopoly with knowledge 
Ciidt Lhere is ne intringement in fact, 


22. By virtue of the recordation of said copyright with 


the United States Customs Service, an order of exclusion hes becn 


| Complaint A-9 
| promulgated by said Service which prohibits the importation of 


any UNCLE SAM MECHANICAL SAVINGS BANKS, and plaintiff's goods | 
embodying plaintiff's version of the said BANK have been denied | 
entry into the United States, and those goods which have 
entered are under a NOTICE OF RE-DELIVERY, dated April 15, 1975, 
|} issued by the said Service. Plaintiff is suffering immediate 
and irreparable damage because of said actions by said Service, 
23. Plaintiff has been, prior to the institution of the 


present action, and still is, in competition with said defendant ;, 


and the aforesaid illegal, monopolistic and restraint of trade | 


activities of said defendants has damaged said plaintiff in its 


business and its said damages are mounting daily. 


4 24. Upon information and belief, said defendants have 


taken the same action with respect to other works in the public 


domain and specifically other mechanical banks, and if not 
restrained, will attempt to misuse any copyrights eer ae a 
they have misused Copyright Registration No. Gp95881, in further 
ance of their conspiracy to monopolize and restrain trade in worits 


in the public domain, 


25. With respect to the causes of action set forth in 
the foregoing COUNTS I through ITT, plaintiff has no adequate 


remedy at law, 


WHEREFORE, 
plaintiff demande. judgment: 
1, That this Court declare and decree that Copyright 


Registration No. Gp95881 is void, invalid, has no legal or 


| eauitable effect. 


Complaint \ 
. That the defendants SNYDER and ETNA PRODUCTS CO., 


INC., and each of them, their agents, servants, employes and 
attorneys and all persons in active concert with them be 
enjoined during the pendency of this action and permanently 
thereafter from further asserting, contending, claiming or 
alleging that the said Copyright Registration is valid and 
infringed or from enforcing any alleged rights in and to the 
said Copyright Registration, and that they be compelled to 
cancel the recordation thereof with the United States Customs 
Service, 

3. That the United States Customs Service be enjoined 


during the pendency of this action and permanently thereafter frdm 


enforcing the said Copyright Registration in any manner 
including the issuance of Exclusion Orders and Notices of 


Re-Delivery based thereon, and from refusing entry into the 


United States to any UNCLE SAM MECHANICAL SAVINGS BANK that 
otherwise, if not for said recordation, would be permitted entry 
4, That this Court grant preliminary and permanent 

injunctions, enjoining and restraining the defendants SNYDER 
and ETNA PRODUCTS CO., INC., their agents, attorneys, employees, 
associates, and all other persons in active concert or parti- 
cipation with said defendants from interfering with plaintiff's 
promotion, sale, advertising and euntoitation of ike UNCLE SAM 
MECHANICAL BANK, and from threatening plaintiff's trade, 
customers, advertising sources and suppliers by reason thereof, 


5. That the defendants SNYDER and ETNA PRODUCTS CO.,INC. 


| 
be required to pay to plaintiff such damages as plaintiff has 


Complaint ee 


Sustained in consequence of said defendants' unfair trade 


practices and unfair competition, conspiracy to monopolize and 
restrain trade and monopolization and restraint of trade, and 
to account for all gains, profits and advantages derived by the 


defendants by said unfair trade practices and competition, and 


conspiracy to monopolize and restrain trade and monopolization 


and restraint of tr-de, 

6. That the plaintiff recover three-fold the damages 
by it sustained as a result of defendants' violation of 
Title 15, United Stat7s Code Section 1. 

7. That plaintiff recover its costs in this action, 
including reasonable counse. fees, 

8. That this Court grant plaintiff such other and 


further relief as justice may require, 


JACOBS & JACOBS, P. C. 


i 
By ears \ | _* ~ POH GPa 
Member of the firm 


521 Fifth Avenue 
New York, N. Y. 


MU 7 1636 
Attorneys for Plaintiff 


OF COUNSEL: 


MARK H. SPARROW 


SS 
eS 


SAMUEL OSTROLENK 
1898-1968 


Stoney G. Faser 
BERNARD GFre 
MARVIN C.SOFFEN 
SAMUEL H_ WEINER 
JEROME M BERLINER 


Complaint 
OSTROLENK, FABER, GERB & SOFFEN 


ATTORNEYS A LAW 
260 MADISON AVENUE 
NEw YORK,N.Y. 10016 


A-12 


PATENTS 
TRADE MARKS 
RELATED CAUSES 


TELEPHONE 
(252) 685-8470 


CABLE 


February 5, 1975 


Louls WEINSTEIN OSTROFABER NEW YORK 


ROBERT C. FABER 


EDWARD A.MEIL MAN TELEX 


23 6025 


L. Batlin § Son, Inc. 
49 West 23rd Street 
New York, New York 10010 


Re: Copyright Registration No. Gp 95881 
Uncle Sam Mechanical Bank 


(OFGS File M 7.0-221) 
Gentlemen: 


We represent Jeffrey Snyder, the owner of the above 
noted registered copyright on the Uncle Sam Mechanical Bank. 
He has authorized Etna Products Co., Inc. of New York, New York 
to market the copyrighted bank 


We have been informed that you are offerings for sale 
and selling and promising to deliver mechanical banks which 
are infringements of our client's copyrighted Uncle Sam Mechanical 
ank, 


You are requested to immediately discontinue soliciting 
orders for the- infringing bank, to cancel all orders already 
taken, to halt any deliveries, to destroy all samples and 
copies of the infringing bank and to account to Etna Products 
Co, and to Mr. Snyder for any profits realized from your infringe- 
ment. 


Please be further advised that a copyright infringement 
action has been commenced asainst F. Mishan & Sons for infringement 
of the same copyrirht. If your infringement persists, suit will 
be brought against you. 


You are requested to immediately notify me of your com- 
pliance with the demands contained herein. 


Very truly yours, 
OSTROLEPNK, FABER, GERB §& SOFFREN 
’ A J ie : 
(4 j} - Cz 
(A 4 2S / f oo 
RCF/ec 


VIA CERTIFIED MAIL: 
RETURN RECEIPT REQUESTED 
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JACOBS & JAcCOBS.P C. 


PATENTS 


ALBERT L.JACOBS ba Sei ViFtH aver ine oe 
ALBERT L JACOBS. 
JESSE 0. REINGOLD NEW YORK, NEW YORK IOO!7 Uitte Greek 
we 2316 South Eaos Sr. 
SPARROW 
aia (212) MURRay HILL 7 -1636 ARLINGTON, VA. 22202 


Cas.Le Avoress (703) 979-4874 


*PATRAUDELAW New Yorn 
TELex 421751 


PETER M. BOESEN (aGenT) 


Cee: February 10, 1975 


ASSOCIATE COUNSEL 
NATHAN M. BRISKIN ee own 


Robert C, Faber, Esq. 
Ostrolenk, Faber, Gerb & Soffen 
260 Madison Avenue 

New York, N. Y. 10016 


Re: Uncle Sam Mechanical Bank 
a nischenical Bank 
Dear Mr. Faber: 


Gur client, L. Bat?'n & Son, Inc., has turned over to us for reply your 
letter of February 5, 1975, concerning your allegation of copyright 
infringement on a plastic mechanical bank bearing the figure of 

Uncle Sem. Our client has Supplied us with a copy of its bank and a 
copy of your client's bank. It is inconceivable that you would be a 
party to an obvious attempt on the part of your client to restrain the 
trade in a device which is in the public domain and has been for some 
one hundred years, Jf happen to have personal knowledge of the original 
castiron banks from which our client took its cepy, which dates back 

Co somewhere between 1875 and 1886. Our client's bank is faithful 
reproduction thereof, as igs your client's bank, The fact that a copy- 
right registration was obtained raises a grave question of fraud with 
concomitart anti-trust violations, For your information, I am enc losing 
herewith a copy of an illustration from the book, Old Mechanical Banks 
by Ina Hayward Bellows, This book was written in 1940 and is a 
recognized work on old mechanical banks. Photographs of this bank are 
found in almost all the standard reference works on old mechanical banks, 
We might also add that we are aware of other violations commited by 
your client in his attempt to claim copyright protection, 


By this letter, we are serving notice upon you and your client that, 
should your client attempt in any way to interfere with our client's 
manufacture and sale of its above described mechanical bank, including 
but not limited to notification of customers of alleged infringement, 
we shall take every action at our disposal to seek redress of all 
damages which may be caused by sucH illegal interference with our 
client's business, 


Very truly yours, bea 
JACOBS & JACOBS; P. C. 


MHS/eh : ee ees 
! “  MUrk ii, Sparrow 


~m 
Ciliwu » 


pe: L. Batlin & Son. Tnc. 


mg 
ye ee fj © oe i 

(i 

/ 
‘\\. D34-116R 92 
my 
vd 

\ 


. No. 16,728. 


Psd OO if AK pec ~ 
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DESIGN. 
iPARD & P. ADAMS. 
-- 4 SAVINGS BANK. 
Patented June 8, 1886. 


‘ ‘. . "ha 
Re e * 
Asay aim 
a2 wv 
J +4 
») 4 he 
a 


Clas tahoe 
Celr A acnvecd ro 
By Wilblulase on oxecee” 
Egy HElorreyss Zs ‘ 


} Ht (Presses. 


{ 
‘ 


Lie 


UNITED STATES 


CUAR LES G. SITE 
ADAMS ASSTIGNOR TO WALTER 
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ATID AND PETER AD, 


PATENT OFficr. 


(MS, OF BUFFALO, NEW YORK: SAID 
J. SUMPARD, OF SAME PLACK, 


DESIGN FOR A TOY SAVINGS-BANK, 


\ 
SPECIFICATION forming part of Design No, 16,729, dated June 8.1886. 


Application filed May 1, 1986. Serial No, 9u0.e=3 T 


To all whonus it may concern: 

Re it known that we, Coances @.Sueparn 
aid Perorn ADAMS, eitizens of the Usited 
States, residing at Buafsilo, in the county of 

§ Erie and State af New York, have inve nted 
wud produced a new and original Desien for 
‘Toy Savings: Ranks, of Which the following is 
a Specihes thhon, 

‘This design relates to the genera’ contig gura 
tion of an ornamental toy Savings bark; and | 
our new design is cle wly represented in the 

rccompanying drawing, whieh formu part of 
hic eeeetiestiog, | 

A represent: “he toursided base or pedes 

ving its front side ornamented with the 
faire of ane gles represented as carrying a 


me 


o 


escuts the figure of aman standing 
on i ie or pocestal A, with his vijdit hand 
2 held out. 


im of patent + years 


C represents a satchel or traveling leet rest 
ing on the base A by the side of the tieure I3 
and underneath thee outstretched right hand 
of the same. The left hand of the ficuie cure 
Pics an Gatbeedlia, 25 

Wits diales oe 

The design for a toy savings-bank herein 
shown and “described, the same cousisting of 


} at buse or pedestal, the fienre of aman stand: 


ing on the same, and a satehel re 4s On the 30 
base by the side of the fig sure, Substautially as 
set forth. 

Witness our hands this 20th day of April, 
SSG. 


CHAS. G. SHEPARD, 


PETER ADAMS, 
Witnesses: 
JNO. J. BONNER, 
OSCAR SCHAUR, 


‘ 
i 
' 
' 


é 
’ 


—— 
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OLD MECHANICAL BANKS 117 


“The Uncle Sam” Bank: This is a popular one, bu ‘8 not as 

rare as some uj the less colorful. 4 coin is placed in the out- 

stretched hand, the lever pressed—he slips the coin into his carpet- 

bag then nods his head “thank; you” with his goatee bohbing up 
and down. A Class “B”. 


Copyright Reg. No. Gp 95881 A-17 


Page 3 Certificate REGISTRATION NO 
Registration of a Claim to Copyright GP 95881 


in a work of art or a model 00 NOT WRITE HERE 
or design for a work of art 


This Is To Certify thac the statements set forth on this certificate have been made 
a part of the records of the Copyright Office. In witness wherecf the seal of the 
Copyright Office is hereto affixed. 


fosmare Meigs 


Register of Copyrights 
Usited States o ye ae 


1, Copyright Claimant(s) and Address(es): 


Addrens ......29,.WeSt 23rd Street, New York,..New.Yurk.10011......... 
PND cccsicans <isnesseonseesuentabebsouindacbacuansamsaveslandnadicniniinabkecdauakscaiicie din iaebacvaaitae sinks air nataie ncaa ee 
Address 


general type of artistic work involved, as, for examole, painting, drawing, sculpture, etc.) 
4. Optional Deposit: 
Basis for claiming option: 


0) Monetary value (retail value per copy) ..............-1...---eeceeeeeeeee ss eh ee Git ONIN oa cacaavecdeecsocassecss 
Gi} Sine CEOS GIGRORIGE) sas css coeicirssnccascenvenstenccs CT FRORIOE CRIN WRIEIED |v ocnccnvencsacccacseeccisacosscneceisentsuecs 


5. Auther (ie. Artist): 


(Legal name followed by pseudonym if latter appears on the copies) (Name of country) 


Domiciled in U.S.A. Yes Xx No .... Address -53..West.23rd.Street,..New. York, N.Y..4QQ11_... 
6. (ei Date of Publication: 


October 15 2 A RDP eae foe OR met are oe oP 


(e) Manufacture Outside United States by Lithographic 
or Photoeagraving Process: 


U . s “A Fee ot gals.  peedoumedinud asbenuad Aaecamsehdl bul aeshebtniy sgh sh iaeseehe DUNES REORN ieee UeSeneee 
Serre, kr ee a (Ni ame olcounsy) SS” (Name of country) 
! 
7. Previous Registration or Publication: 
Was work previously reginered? Yes --.-- Ne ....- Date of registration ........-..-.-------<« Registration number -.----.--~----------- 
Was work previcusly published? Yes ..--- No ..... Date of publication .....-...-------<-->< Registration number areas ——ee ; PLE 
Is there any substantial NEW MATTER in this version? Yes ......... PAD Gainscsns If your answe: is “Yes,” give a brief genera 


statement of the nature of the NEW MATTER in this version: 


Prrretirrrt te een secre nenee cee eeeseneseeeessernansaseeseeneeesusemaee 
. . PPPrrrrrrrr rr rr rrr ittitittt tt tt 


Complete all applicable spaces om mext page 


8. Deposit account: 


TRPOP PTT RNIN SS TRTROS SO TONISS SONS SERSROSERRERE. thdéuseoNaRdeceeapsontebionesosbbensece 


» Send correspondence to: 


NemeOStrolenk. Faber. Gerb..§.Soffen. Address 260.. Madison. 


10. Sead certificate to: 


(T: 
Print Name |. OSTROLENK , 
mame and 
address) 


information concerning copyright in works of art 


When to Use Form G. Form G is appropriate for unpub- 
lished and published works of art, and models and designs for 
works of art. 

What Is a"Work of Art”? This category (Class %) includes 
works of the fine arts, and works of artistic cre ‘:smanship 


insofar as their form but not their mgchaajcal or utiitariag as- 
pects are concerned. Common exampibstek C9 KURA OE 


paintings, drawings, sculpture, ceramics, artistic jewelry, orig- 
inal designs applied to textiles, and the like. 

Duration of Copyright. Statutory copyright begins on the 
date the work was first published, or, if the work was regis- 
tered for copyright in unpublished form, copyright begins on 
the date of registration. In either case, copyright lasts for 28 
years, and may be renewed for a second 28-year term 


Unpublished works of art 


How to Register « Claim. To obtain copyright registra- 
tion, mail to the Register of Copyrights, Library of Congress, 
Washington, D.C. 20559, a photograph or other identifying 
reproduction of the work, an application on Form G, properly 
completed and signed, and a fee of $6. Deposits are not re- 
turned, so do not send your only copy. 


Procedure to Follow if Work Is Later Published. If the 
work -s later reproduced in copies and published, it is neces- 
sary to make a second registration, following the procedure 
outlined below. To maintain copyright protection, all copies 
of the publishe, sdition must contain a copyright notice in 
the required for: 1nd position. 


Published works of art 


What Is “Publication”? Publication, generally, means the 
sale, placing on sale, or public distribution of copies. Unre- 
stricted public exhibition of a work of art may also constitute 
publication. 

How to Secure Copyright in a Published Work of Art: 

1. Produce copies with copyright notice. 

2. Publish the work. 

3. Register the copyright claim, following the instruc- 
tions on page 1 of this form. 


The Copyright Notice. In order to secure and maintain 
copyright protection 1 a published work, it is essential that 
all copies published in the United States contain the statutory 
copyright notice, The notice should ordinarily consist of the 
word “Copyright,” the abbreviation “Copr.,” or the symbol 
©, accompanied by the name of the copyright owner. The 
year date of publication may be incl ded in the notice, but 
normally it is not required. 

—Alternative Form of Notice. Asan alternative, the notice 
for works of art may consist of the symbol ©, accompanied by 
the initials, monogram, or mark of the copyright owner, pro- 
vided the owner's name appears on some accessible part of 
the copies. ‘ 


Universal Copyright Convention Notice. Use of the 
symbol © with the name of the copyright owner and the jar 
date of publication may result in securing copyright in coun- 
tries which are parties to the Universal Copyright Convention, 
which protection might not be obtained by use of either of the 
alternative forms of notice. Example: © John Doe 1973. 


Optional Deposit. For certain published works, it may be 
impractical to deposit actual copies because of their size, 
weight, fragility, or monetary value. In such cases the Reg- 
ister of Copyrights may permit the deposit of phutographs or 
other reproductions instead of the actual copies, under condi- 
tions specified in the Copyright Office Regulations. If the 
optional form of deposit is used, it will be necessary: (1) to fill 
out line 4, on pages 1 and 3, and (2) to deposit photographs 
or other identifying reproductions of the work. For more 
detailed information, write to the Copyright Office. 


If you consider that first publication of your work took place 
by means of its unrestricted public exhibition with copyright 
notice, you may deposit photographs of the work. 


NOTE: If copies are published without the required notice, 
the zight to secure copyright is lost and cannot be restored. 


FOR COPYRIGHT OFFICE USE ONLY 


Two copies received 


Fee received 
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Avenus,..New. York, N.Y.1002 


> 
Temporary Restraining Order, Order to Show Cause 
and Motion for Preliminary Injunction 


UNITED STATES DISTRICT COURT Cx 
SOUTHERN DISTRICT OF NEW YORK Riteo Cor, 


MAY 21975 ~ 


‘ 
L. BATLIN & SON, INC., i 


Plaintiff, 


Vv. CIVIL ACTION NO. BCIV.2036 


JEFFREY SNYDER, d.b.a. JSNY, 
ETNA PRODUCTS CO., INC., and 
UNITED STATES CUSTOMS SERVICE, 


Defendants. 


TEMPORARY RESTRAINING ORDER AND 
ORDER TO SHOW CAUSE AND 


MOTION FOR PRELIMINARY INJUNCTION 
Upon the Complaint, the Affidavits of Herman Batlin and 

Mark H. Sparrow, and upon the Memorandum of Law, all annexed 
hereto, and it appearing to the Court that the defendants are 
committing acts or are about to commit acts which, unless 
restrained by Order of this Court, will result in immediate and 
irreparable injury, logs, or damge to the plaintiff before said 
defendants or their attorneys can be heard in opposition, it is: 


ORDERED that the defendants, and each of them, appear 


2foh 
before this Court in Room » United States Courthouse, 


ee, 


Foley Square, New York, New York, on May é , 1975, at x o'clock 


in the ({ {i ‘noon thereof, or as soon thereafter as counsel may 
be heard to show cause, if any there be, why a preliminary 
fuswant TH Rune 55 PRE 
injuncticn“should net be issued as prayed for in the Complaint 
on file herein; and it is further 
ORDERED that the defendants, Jeffrey Snyder and Etna« 
Products Co., Inc., shall,upon being served with a copy of this 


order, be temporarily restrained, as shall their agents, servants, 


oe 


4 


Temporary Restraining Order, Order to Show Cause 
and Motion for Preliminary Injunction A-20 
employees, att 


orneys, and all persons in active concert and 


participation with them, from asserting, contending, claiming, 


or alleging that Copyright Registration No. GP95881 is valid and 
o> 


amet y 
! 


GS infringed or from enforcing any rights in and to said copyright 
| 
an 


AM 


Qrnog =o 2909 we bva70w 


“py: 


oe. 
- 


ba fe J 14s 4 ‘LSORS 


registration, until the hearing and determination of plaintiff's 


oe 
‘< 


Motion for Preliminary Injunction, Aw) /7 /S Lyk 


QArA7'y AvOE 


ORDERED that defendant, Jeffrey Snyder, upon beirpg served 


ware & 


with a copy of this Order, cancel the recordation of Copyright 


> 


Registration No. GP95881 with the United States Customs Service 


until the hearing and determination of the plaintiff's Motion 


Som 2e7v 
aw 


for Preliminary Ir‘unction be held as above stated; and it is 
further 

ORDERED that defendant, United States Customs Service, 
upon being served with a copy of this Order be temporarily 


restrained from enforcing Copyright Registration No. crb881 


: 
~< 
fa) 
oe nl, 
co 
a | 
ot 


in any manner, including the issuance of Exclusion Orders and 


“~ 
4 


ee rene 


Notices of Redelivery based upon the recordation thereof, and 
from refusing entry into the United States to any UNCLE SAM 


MECHANICAL SAVINGS BANK that otherwise, if not for said 


—_— 


recordation, would be permitted entry, until the hearing of 


7? 


1? WU pat} 


ye 
Ve 
UNWIN 


DAZ 
My 
wF 


£7? 


plaintiff's Motion for Prelizinary Injunction be held as afore- 


stated; and it is further 


ORDERED that plaintiff file with the Clerk of this Court a 


_ 


security bond in the amount of $ Si f)', in a form approved by 


the Court or the Clerk, for the payment of such costs and damages 


as may be incurred by any defendant who is finally found to have 


72 OF WD 


Hyp r2epd- : 


Temporary Restraining Order, Order to Show Cause 
and Motion for Preliminary Injunction A-21 


CRDERED that this order expire within ten (10) days after 


entry thereof, unless within the time so fixed by this order, for 


been wrongfully enjoined or restrained; and it is further 
good cause shown, it is extended by this Court, or unless the 
defendants consent that the said order may be extended for a 
longer period; and it is further 

ORDERED that personal service of this Order, together 
with a copy of the papers hereto attached, on or before the 
A. day of May, 1975 at //: [kr om. be deemed sufficient service, 
and that service of answering papers on or before the SF day of 
Y May, 1975 at Ll}, f? «M. be deemed sufficient, 


Dated: New York, New York 
May_#, 1975 


i) [Ls Yy/toM. 


Affidavit of Herman Batlin 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


L. BATLIN & SON, INC., 
Plaintiff, 
Ve 
JEFFREY SNYDER, d.b.a. JSNY, 
ETNA PRODUCTS CO., INC., and 
UNITED STATES CUSTOMS SERVICE, 


Defendants. 


CIVIL ACTION NO. 


75 Civ. 


AFFIDAVIT %F HERMAN BATLIN 


STATE OF NEW YORK ) 
) Ss. 
COUNTY OF NEW YORK ) 


HERMAN BATLIN, being duly sworn, deposes and says that: 


I am the President of L. Batlin & Son, Inc., the plaintif 


hereinabove named; L. Batlin 


organized and existing under the laws of 


having its principal office and place of 


Street, New York, New York; 


L. Batlin and Son, Inc. 
and I have been Presiient thereof since 1933. 
engaged in the design, importing and sale of such goods as toys, 


novelty items, housewares, porcelain, china and glass, and said 


the State of New York, 


business at 49 West 23rd 


in business since 1929, 


2036 


The corporation is 


goods are advertised and sold throughout all of the United 


States. L. Batlin & Son, Inc. has acquired and now possesses a 


very valuable goodwill in the trade and among its customers 


because of the exceilence of the plaintiff's goods and its 


prompt delivery of merchandise ordered: 


Affidavit of Herman Batlin A-23 
L. Batlin & Son, Inc. has been selling various types of 


novelty savings banks for at least 20 years; early in 1974, we 
became aware that there were on the market cast iron replicas of 
antique mechanical banks which, upon information and belief, were 
made :1 the United States; subsequently, I was offered for sale 
cast iron mechanical banks made in Taiwan which were also replicas 
of the same antique mechanical banks, one of which was the bank 
known as the Uncle Sam Mechanical Bank; 

On August 9, 1974, I placed my first order for a quantity 
of cast iron Uncle Sam Mechanical Banks. A copy of relevant 


nortions of this order is attached hereto as Exhibit 1. On 


August 12, 1974, I receive: a satan cleaaiinas acknowledging 
receipt of this order, and relevant portions of this sales 
memorandum are att. ued hereto as Exhibit 2. On October 3, 1974, 
a sample of this cast iron Uncle Sam Mechanical Bank was sent to 


me by my trading company and was received about a week later. 


Relevant portions of the invoice for said sample is attached 
hereto as Exhibit 3. On December 31, 1974, my order for the 
cast iron Uncle Sam Mechanical Banks was shipped from Taiwan, and |- 
relevant portions of the invoice for this shipment is attached 
hereto as Exhibit 4. A picture of the cast Iron Uncle Sam Mech- 
anical Bank is attached hereto as Exhibit 5, and an actual sample 
tlLereof will be available to the Court at the hearing of the 
attached Motion; 

In the latter part of 1974, I became aware of the Uncle 
Sam Mechanical Bunk made of plastic which, in my opinion, was an 


almost identica. copy of the bank made of cast iron which I was 


ooo SO TT———ml—eeeeeeme_Qee_ee___O3U 5588 SS 


already selling. My trading company in Hongkong pi-cured a 


\ffidavit of Herman Batlin A-24 
manufacturer, and I placed .n ovder for these plastic banks. 


The first samples of the plastic bank were received in the be- 
ginning of January, 1975, and a copy of relevant portions of the 
invoice for the said samples is attached hereto as Exhibit 6. 
We began to take orders for the plastic banks using our cast iron 
banks as samples and indicating to customers that it would be 
made in plastic, and orders based on the plastic samples 
received from Hongkong were taken at the Housewares Show held in 
Chicago, January 10-15, 1975, and to date we have received orders 
for over 5,000 dozen of these plastic Uncle Sam Mechanical Banks; 
In March, 1975, we received 360 dozen plastic banks from 
Hongkong, which were shipped out to our customers. In the 
beginning of April, 1975, we received 80 dazen plastic banks but 
were \.nable to ship the same since the United States Customs 
Service notified us that Jeffrey Snyder had recorded with them 
a copyright that covered the Uncle Sam Mechanical Bank. The 
Custon Service then advised us to return the 80 dozen banks to 
them; these are currently being held in our basement; 
On February 5, 1975, we had received from the attorneys 
for Jeffrey Snyder and Etna Prod‘icts Co., Inc. a letter indicat- 


ing that Jeffrey Snyder had copyrighted the bank and demanding 


| that we stop the sale thereof. I immediately took this letter to 


my attorney, Mr. Vark H. Sparccw, of Jacobs & Jacobs, P. C.; he 
advised me that his immediate opinion was that the plastic bank 
was uncopyrightable since he was personally aware of the antique 
cast iron Uncle Sam Mechanical Bank. However, he dic some 


| research on this, which culminate.’ in his letter to the afore- 


* 


| 


DP 


Affidavit of Herman Batlin - A-25 
mentioned attorneys rejecting their allegations. Copies of these 


letters are attached to the Complaint filed in the above- 
entitled action; 

At the present time there are 1104 dozen plastic Uncle 
Sam Mechanical Banks in storage, although 924 dozen were re- 
leased by the Customs Service but are being held pending a 
Notice of Redelivery. The other 180 dozen are stored in bond, 
the Customs Service refusing entry thereof. There are 
currently on order over 2000 dozen plastic Uncle Sam Mechanical 
Ban':s which will begin arriving in about a week to 10 days. I 
have advised Hongkong to hold delivery of approximately 9000 
dozen because of the action by the Customs Service; 

In addition to the plastic Uncle Sam Mechanical Banks, 
the Customs Service is refusing entry to 450 of my cast iron 
banks by virtue of the recordation of the copyright. There are 
300 more cast iron banks on the water which will be held up in 
the same manner; 

Because of the Exclusion Order as a result of the 
recordation of the copyright, we have already had an order 
cancelled by Howard Discount Center in Texarkana, Texa-. If we 
cannot deiiver goods within the next week or two, we will have 
orders cancelled by Howard Discount Center in Center, Texas, by 
Nyanza Mills in Woonsocket, Rhode Island, and by Fay's Drug Store 
in Liverpool, New York. We also have been advised by Benny's 
of Esmond, Rhode Island, by Kravitz & Rothbard of Baltimore, 


Maryland, by Gorin's of Boston, Mass. and by Heck's in Charleston 


West Virginia, that if we cannot deliver in the very near future 


Affidavit of Herman Batlin A-26 
they will cancel their orders; 


It is my opinion, based upon my long business experience, 


that substantial demand for the plastic Uncle Sam Mechanical 
Bank will not last past the end of this Bi-Centennial Year; 


I have also been importing a cast iron bank in the form 


of an elephant. I have been advised that this elephant bank was 


order for such bank. I have subsequently seen and secured a 


plastic elephant bank upon which is inscribed the same copyright 
notice as appears on the plastic Uncle Sam Mechanical Bank, and, 


because I am fearful of being stopped on the sale of the 


available in plastic and have subsequently seen and placed an 
plastic 
replica of the antique bank, I have cancelled my order; 

In view of my failure co be able to deliver the plastic 
Uncle Sam Mechanical Bank, because of the Exclusion Order, it 
is my belief that L. Batlin & Son, Inc. will suffer irreparable 
damage by virtue of loss of profits due to cancellation of orders 
on hand; by not being able to sell the said banks even if L. 
Batlin & Son, Inc. should be successful in its action, since such 
action would most probably be after the Bi-Centennial Year; and, 
perhaps most importantly, by loss of goodwil: in being unable to 


live up to its commitments to deliver, and the tarnishing by 


implication of having unlawfully appropriated an exclusive design 
“fe Vay Pit 
SYeruj dic & ah 
Pe itantttnes. ahah etl 
Herman Batlin 


SURSCRIRED and SWORN TO hefore me 


~~ 


this lst day of May, 1975. 


Affidavit of Herman Batlin A-27 
beVde"ravia Creu che (; 


1; x _— my : Ge 
TELE , 3 A j j [A Coe eee C) N, , IN . CALLE ADORESS 
425228 LBs kw % oo ad ed Nu LOUBAILIN NEW YOK 
IMPORTERS & EXPORTERS 
49-51 WEST 23rd STARLET NEW YORK,N. Y. 10010 
TELEPHONES: 212-675-5670.5671-5672 


SANYEI CORP. (@AIVAN) LID. ORGER DATE ORDER NO 

S-9 Ple, Glory Lids, ) ny 

Noe 36, Sec, 1, Chang An Eas: 8/9/74 06862 
Taipai, Ssiwvan 

Neopublic of China THIS ORDER IS VALID ONLY UPON »..JEPTANCE BY Tie 
eas SELLER: OF THE TEAMS ANO CONDIIGNS GOVERNING 
= SAME SET FORTH ON THE REVERSE SIDE HEREOF 


TO Ge SHIPPLD 


V SHIPPED | 


— vane Hane SS : - 
ITEM NO ST QUANTITY u7 ARTICLE AND OESCRIPTION CASE MARKS PRICE 
Ovo dos] Co von Voll Decoration, 
etns) 1 36 aosoyvved. 
Exch set corrugate 
box, 8 doz.pes to 


ctn., 1.5 crt, 


pe ci Mostardeal Saving 


Pachine: Lac). in a co wrugated 


doz | Papier Mache Coisie 
Saving Sizes 
4 stylos assovted: ; 
Pootball, Coli &; Bazgovall, 


Paolini: Lach in a hex, 4 
doz, to ctn., 5,8 cfit. 


‘ j ed 


; L Pop J ssh: 


3 ae 
pase atc er HE | 


mm . 
L. BATLIN & SON, INC 


ACKNOWLEDGED: 


SHIPPING 


p25 OUP ye “anples-wiil- bo-cent > yawtixes—Uni-of— 
5 
gi 


331 Subject to. wple approval 


WOT: FINK COPY MUST UE KLTUNWLD AS YOUR ALPLY TO. & UAITLIN & SON. INC 


40 WEST 23rd 0T., NEW YORK, NY, 10010 
RIGNED 


EXHIDIT NO, -meanemannamet 


Pat Ff 
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SALES M EMO 
| _. le BATLIN & SON, INC. 
PURCHASER 49.5] West 23rd Street ae DATE: Aug. 12, 1974 
New York, N. Y, 16°10 Sn ; 
Pian SALES MEMO NO: LBR&/152 | 
SHIPPER — SANYE! CORPORATION (TAIWAN) LTD. SELLER: CITUAN.. CIN. MACHINERY ENTERPRISES. 
Glory Bldg. 8&9 FI., CO., LTD. — 
No. 36, Sect. 1, Chang an East Rd. 19-3 Ving jaan Street 
Taipei, Taiwan “an Chung City, Taipei, Taiwan 
SSS SSS CR publi of Chines en 
SPOR PENT; Ma BNIB TERMS: L/C at sight 
DESTINATION: 5 a sick lpaeas casa ORDER NO. ‘ 
7 yan ren on nil ~~ eee y Saeens soe — a a pn a a a Price + = ~~ ig 
Article No. Quantity Description Ex-fectory including Arnount 
earch a1 CEO ag aed PS aot Ge en AR RE eS et a s ie 
PUR PC. | 
80/327 180 pes. Cast Iron Mechanical Saving 


NG T Ia Zo ‘ 
(30 ctns) | Bavk “UNCLE/SUM' 


Packing: Each in a corrugated 
box, 6 pes. to ctn., 
0.9 eft. 
Sales Memo 


No, LB-4/152 Dated AtE+ 12, 1974 
Item#____ 80/327. Qty. 180 pes. 
F. 0. B. Price. 4 Dota) ___ 00 


(Ex-factory plus _5.% buying commission 
and other inland charges). 


Sas Saisie coi tics te sale en Sails nam dlldagiciaee aaa 
The undorsignod certifies that ho is the scller of the articles described above and further certifies that on the 

date of this sale such soller freely offered the same merchandise for sale to all persons for export to hte 

United Stetos at the same price ex-factory as appears ubove 


SELLER; CIUAN CHEN MACHINERY NTERPRISES 
CO., LTD, 


= aa > TT ES A ARE a ~ et 
~~ — — _ ss a ea ERS anc, end oye. 
A AN NN NR te me “ 
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(TAIWAN) LTD., 


LORY Lt N t 
NO. 36. SEC. 1. CHANG AN EB, RO 

TAIPE! TAIWAN 

P. O. GOX 12 3 TAIPCI 
L/C No. EXPORT DECLARATION No, . 
INVOICE of AQvoj ce Homie. : = 
Mf 

Shipped per © ance lee 
from saipei, .Taiian _ to BW-03? 


ASis Ie, Aden Sint:3¢: 


Marks & No Cys Quantity De--ription of Goods 


20/527 | lgine. 


| 
L—S0/551 : % POS. Papier Maehe Dank. 
j | 
f 
at CA Ree fee ! 
; 
all sauvles TOTAL 


packed one 
ct. 


' 
SAMELN O 


LY 20 COMMTNCTAL 
: COUTTRY OF ORIGIN: SATU 
| £3 
f 
| 
; | sa 
' { | 
‘ ! 
' 
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EXHIBIT? NO. 


’ 


ee 


Batlin 


Abit 


Nii Com (PALWAT) 


No. 
TAIPEI 


9/Dent. 


Amount 
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(FI/\IATN7S 
Pes/ NIN ES0 INVOICE 


ews | 


GSCI ok ANTE 


(TAIWAN) LTD. : 
GLORY 11.0G. 069 FL. No. Lbe75=<U1 
NO. 36. SLC. 1. CHANG AN £. ND. D 4) 4 
TAIPEI, TAIWAN G65, ? (77 A 
P. O. BOX 1253 TAIPE! TAIPEI, moe 


L/C No,_ 103093 _ ___ EXPORT DECLARATION No, “1G3-40923 
INVOICE of ss —“‘CCSC*‘~ ats rr Want, 


Shipped per 


"SANSHAN STAR" Veao ai Dec. Sl, 1974 


from. heclung, Taiwan, to___ New York 


by order and on account of __ be _Batlin & Son, Inc. 


49 Vi, 28rd St, low York, N.Y. 3° 


Marks & Bos. C/S; Quantity Description of Goods 


Amount 


| bxefretory | ric: 
B 


" Vrdaer fio, 6G65¢ datod Aug, id, 1974 
sda’ tor, Ho, F527 a 
00/327 ies | 160 Pes, Cast dron 'io Sav US. 
Oe eas | hank “UNGLi/uL.\" 
6 ICY 
Noi You 
VIA eA iA 
C//'3.-20 
MALS Iv TAL.AN | 
Jus VLLIC OF eat | 
! 
= ditto = Order No, €684 dated Aug. 12, 1974 
60/326 Jteme Hos £0/726_ 
3G Swe 1 C Viooden Cabinet \u/4 pcs. Udy! 
C/tivel Ctne | miniaturis decoration, 
| Sise: 57" x 7" 
’ Neola? Og40 lba/doz, 
Namo and Address of Seow: a 
‘Alumi, i 
_& ‘ i USO. 
Chuan Glan waciijnory Lnterprises 
Cos, Lid. 
39-4, Ting Kaan Utrest San Chung | 
City, Yaipoi, taiwan | | 


| 
1 
Therine Moe 2/527, ' 


Smee: 


> 


™. 
Total Uxefactory Prica: 
Comission: 
Inland Freight: 
Storapa: 
Custons brokerare: | 
Olin Chaise: 


Thain Bog fO/ PoGing hin Shing Industries 


bua ype’ uiu.s slic i 
No. £17 Wan Yo load, Chan Ia, Taiwan, — 


FOU Keolung: ULS 
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J. BATLIN & SON, Ine. ty) 


IMPORTENS »™“O EXPORTERS 
49 WEST 23a7 STREET. NeW YORK. N. ¥. 10010 
PHONt: OREGON 25-5670 


No. 80/327 .. Cagt Iron Mechanical 
Swing Bank, "@ncle Sam" style. 
Colorfully dedorated, ea. in corre- 
ated box, 12 pc. ctn. 


BAHIBIT NO sees 
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SUMWAL 


EN VOE y 
saw VY Oe! 4 
pee Roneaetea LYD. 
1511 WU SANG HOUSE 
NO, 655, NATHAN RC KOVILOON 
HONG KONG 


j & 5 Inc, 
3-89GC22390 


Nosesre. Lie. Daca in 
+ 2 c 
ra St, 
LS. 3-89 GIT7T00 
3-956G42 


49~5], West 
New “ork, N.Y. 10010, 
Date, . January, 4, 


INT 


A} iO 4. 


96/268 a 9"(H) Plastic Unc.. 
Saving Bank. 


ORIGIN: HONG ‘KONG. 
CIAL VALUE. S Rane: wy ORATION LTD, 


SAMPLES OF NO COMMER 
Ane Ni -—. 
PAUL LAM 


CAG. & 


An official receipt will be issued against payment 


Affidavit of Mark H. 
UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


Sparrow 


L. BATLIN & SON, INC., 
Plaintiff, 
Vv. : CIVIL ACTION NO. 

75 Civ. 2036 

JEFFREY SNYDER, d.b.a. JSNY, 

ETNA PRODUCTS CO., INC., and 
UNITED STATES CUSTOMS SERVICE, 


Defendants. 


- -_ -— = -_ = = — = -—-— -— = -—- = -— = 


AFFIDAVIT OF MARK H. SPARROW 


STATE OF NEW YORK ) 
) Ss. 
COUNTY OF NEW YORK ) 


MARK H. SPARROW, being duly sworn, deposes and says that; 
I am a member of the firm of Jacobs & Jacobs, P. C., 
/ attorneys for the plaintiff L. BATLIN & SON, INC.; 

V On May 1, 1975, at approximately 4:00 P. M., I spoke by 
telephone with Miss Eleanor M. Suske, Chief of the Imports 
Compliance Branch, U. S. Customs Service in New York; I advised 
Miss Suske of the nature of thir Agtion and that I was goirg to 
appear tomorrow, May 2, 1975, at 10:00 A. M., in the U. S. 
District Court for the Southern Distci:t of New York, to request 
an Order Restraining the United States Customs Service from 
enforcing the copyright on the Uncle Sam Mechanical Bank; 

Miss Suske advised that no one would appear on the behalf of the 


Unite;’ “tates Customs Service, and requested that I advise her of 


———— eed 


i iim © «me Of Our request; 


Affidavit of Mavk H. Sparrow A-34 
On the same date, at approximately 4:05 P. M., I telephone 


the office of Etna Products Co., Inc. and requested to speak to 
Mr. Jeffrey Snyder and Mr. Fred Snyder; I was advised that both Mr 
| Jeffrey Snyder and Mr. Fred Snyder were out of the country, after 


F ich I spoke to Mr. Grober, who advised me that he was the 


oteice Manager. I advised Mr. Grober of the nature of the Action 


and that I was going to appear tomorrow, May 2, 1975, at 10:00 A.M 
in the United States District Court for the Southern District of 
New York, to request an Order Restraining Jeffrey Snyder and 
Etna Products from enforcing the copyright on the Uncle Sam 
Mechanical Bank, I advised Mr. Grober that I would telephone his 
attorney and give him the same information, and Mr. Grober thanked 
me for telephoning and said that his attorney will attend to it; 

On the same date, May 1, 1975, at approximately 4:10 P. M. 
I telephoned Mr. Robert Faber, attorney for Snyder and Etna 
Products and advised him of the nature of the Action and that I 
was going to appear tomorrow, May 2, 1975, at 10:00 A. M., in the 
United States District Court for the Southern District of New York 
to request an Order Restraining lis cients and the Customs Service 
from enforcing the copyright on the Uncle Sam Mechanical Bank. 
He advised me that he waite be in Court at the same time, before 
Judge Carter, but that he would like to appear with respect to the 
issuance of a Temporary Restraining Order. I advised that I would 
so advise Judge Metzner; 

I believe that, in view of the probability that the 


Court will find the copyright of Defendant, Jeffrey Snyder to be 
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invalid, and that the plaintiff is suffering irreparable harm, 


be granted; 


es a Temporary Restraining Order and Preliminary Injunction should 


No request for similar relief has heretofore been made 


in this action. 


SUBSCRIBED AND SWORN TO before me 


this lst day of May, 1975 


; i), Ef Leg a t_¢ }-— 


Notary / 
H VIGTORIA POZNACK 
Notary Pui! c, Stzte of New York 
No, 31-3152490 


Qualified in ::ew York Count/ 
Cumiassion Opies Merch SU, 1u7/ 


Mark H. Sparrow 


Fs ; J 
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UNITED STATES DISTRICT COURT 
SOUTHERN DiSTRICT OF NEW YORK 
i eh See, aps ah Sl fn 60 ee eps Sn i etree esl ee X 
L. BATLIN §& SON, INC., 
Plaintiff, : Civil Action No. 
Vv. : 75 Civ. 2036 


JEFFREY SNYDER, d.b.a. J.S.N.Y., 
ETNA PRODUCTS CO., INC. and 
UNITED STATES CUSTOMS SERVICE, 


Defendant. 


AFFIDAVIT OF JEFFREY EY SNYDER 


STATE OF NEW YORK ) 
COUNTY OF NEW YORK ) 

JEFFREY SNYDER, being duly sworn, deposes and says: 

1. I am one of the defendants in this action. I 
have bee:. doing business in the State of New York under the 
name and style, "J.S.N.Y." and that is a name by which pro- 
ducts produced at my request have come to be known in the 
novelties trade. A certificate has been filed with the County 
Clerk of New York County, recording the name "J.S.N.Y." 
as my business name. 

2. I am also an officer of the defendant ETNA 
PRODUCTS CO., INC., to wit, its Executive Vice-President. 

3. ETNA PRODUCTS CO., INC. is a corporation of the 
State of New York, having ics principal office at 53 West 
23rd Street, New York, New York 10010. ETNA was incorporated 
in 1946. 

4. ETNA PRODUCTS CO., INC. is involved in the 
business of selling at wholesale and distributing inexpensive 
works of art, novelties, imported goods, and the like. It 
began in 1946 with the wholesaling and distributing of the 


foregoing goods and has been continuously involved in that 
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business for the last 29 years. 

5. Since 1946, ETNA has offered for sale and sold 
to its customers countless different products. Some have 
been readily accepted by its customers and ETNA has found 
them to be profitable products. Some have not been acceptable 
and ETNA did not make any profits « em. As detailed further 
below, the present action involves a self-standing novelty 
savings bank, referred to as the "Uncle Sam Bank", which was 
designed for me et my request and in accordance with my instruc- 


tions. I have licensed ETNA to offer this Bank for sale. ETNA 


has been selling this bank as its Item No, 8470. ; | 

o. As detailed further below, the acceptance of 
the Uncle Sam Bank by ETNA's customers has already been quite 
Significant. By the time ETNA is finished offering for sale 
and selling this product, it is my belief that the volume 
of sales in this single product will be so large as to be 
unprecedented in ETNA's ‘iistory. 

7. In January, 1974, in New York City, I happened 
to see an attractive antique, cast metal child's savings bank, 
having an "Uncle Sam" (the American folklore symbol for the 
U.S.A.) figure standing atop a decorate’. box-like platform. 
The overall height of the figure and the box was 11 inches. 

8. This item seemed quite timely for inclusion 
in ETNA's product line because of the upcoming U.S. Bicen- 
tennial. I purchased this antique bank. 

9. In April, 1974, I flew to Hong Kong to, among 
other things, arrange for the design, creation and eventual 
manufacture of the Uncle Sam Bank to be included in ETNA's 
product line. When I flew to Hong Kong in April 1974, I 
brought the cast metal Uncle Sam Bank with me. I brought 
the item to Sanyei Corporation of Hong Kong, my buying agent 
in Hong Kong and asked Sanyei whether We could produce this 


item for sale in ETNA's product line. Sanyei checked with 


«2s 
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several mold makers and finally selected Unitoy, because 
their price and their quality were thought to be of the 
highest order. 

10. While I was in Hong Kong in April, a represen: 
tative of Unitoy came to Sanyei's office and met with me 
and with Mr. Hara of Sanyei. We decided that a product of 
this type, of appropriate appearance and properly priced and 
packaged, might be a successful item in ETNA's line of products. 

ll. Before going i ):o the artistic considerations, 
which my proposed Uncle Sam Bank should have, we discussed 
those functional and mechanical considerations which the 
Uncle Sam Bank would have to meet. I wanted the bank to 
be made of plastic. I thought that the plastic bank should 
be shorter than the cast metal sample in order to fit into 
the required price range and quality and quantity of material 
to be used. Some of the changes that we decided upon in 
order t> make the item more salable, more easily transportable 
and more attractive included shortening and narrowing the base 
and shortening the figure. We further decided to change the 
shspe of the satchel or carpetbag and to include the umbrella 
in a one ‘: 2 mold for the Uncle Sam figure, so as not to 
have a problem with a loose umbrella or a separate molding 
process. Qther changes, as detailed below, were to be made 
for artistic reasons. 

12. The Unitoy representative made some drawing 
sketches of an Uncle Sam bank, while he was looking at the 
cast metal statue while making these sketches. As we were 
drawing the sketches, our initial feeling had been to make 
the ue in plastic 10 inches high. 

13. About a week later, while I was still in Hong 


Kong, Unitoy had made a clay model, 10 inches in height, 


Uncle Sam bank, presumably using the sketches as a guide for 


this clay model. The same people again met at Sanyei's office 


mL 
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and discussed the 10 inch high clay model. It was decided 
that the esthetic appearance would be improved by a uniform 
size reduction changing all parts proportionately. In addi 
tion, we felt that the item could be made smaller. We 
decided to try for a 9 inch high statue. 

14. Unitoy promised to make a prototype in plastic 
9 inches high within 30 days. I then returned to New York. 

1S. In May 1974, about 30 days later, Sanyei 
received a prototype in plastic fr n Unitoy and Sanyei air 
mailed the prototype to me in New York for approval. I studied 
the prototype, approved it and then told Sanyei to proceed in 
preparing the final mold and I placed an order for Uncle Sam 
banks made from that mold. 

16. I gave an ETNA money order to pay for the mold 
and the designing of the Uncle Sam Bank pavable to the Sanyei 
Corp. in the total amount of $2,050.00. This was my only 
payment for that mold. But the mold work and designing was 
considerably more expensive. This also is evidence of the 
creativity and originalit’ involved in this item. 

17. Sanyei contributed the same amount as I con- 
tributed to the mold as their share of the cost of the mold, 
whereby the mold actually cost $4.100.00. 

18. In addition to the actual expenses for produc- 
tion of the mold, there were the expenses of Unitoy and Sanyei, 


for which direct compensation was not requested, particularly 


the ne and effort speat in making the sketches, holding con- 
ferencss, making the designs, making the preliminary models, 
etc. Unitoy and Sanyei would expect that the time spent 


wouid »e compensated by the price paid by Snyder and Etna for 
tne final molded products. Yet, the hidden cost of these 
iteas must enter into the value of the original creative 


work. 


Affidavit of Jeffrey Snyder 


19. Furthermore, my trip to Hong Kong which in part 
involved the Uncle Sam bank “nvolved out of pocket expense 
to defendants. I estimate the properly apportioned share 


of that particular trip to Hong Kong, at about $500.00. In 


Summary, the Uncle Sam bank was a major, expensive Original, 


creative work authored by and created for me and at my 
request. 

20. Because of the numerous steps involved in 
the creation of my 9~-inch tall plastic Uncle Sam Bank, and 
because of my desire and the desire of the artistic people 
with whom I work to make a good looking Uncle Sam Bank, 
numerous differences developed between the cast metal public 
domain Uncle Sam Bank and my plastic Uncle Sam Bank. A com- 
pari-on of the Sample cast metal Uncle Sam Bank which is 
being submitted with my plastic copyrighted work shows the 
vast differences which enhance the Originality of my work. 
These differences include the height difference between the 
two statues, the resulting proportional length, width and 
thickness differences arising Principally from the height 
difference. But there are other differences. The Shape and 
design of the Carpetbag or satchel are different. The satchel 
in the cast metal bank is fatter at its base, whereas the 
taper in the satchel of the plastic Uncle Sam bank is more 
uniform. The surface texturings of the Carpetbags are quite 
different. The eagle on the front of the platform in the 
cast metal bank is holding arrows in its claws. In my copy- 
righted work, the eagle is perched on a branch holding leaves. 
I found that the arrows did not reproduce well in plastic on 
a smaller size and, therefore, made this change. The shape 
of the face on my copyrighted work and on the Cast metal 
Statue is quite different. The expressions on these faces 


is quite different. No one would confuse these two faces as 


ae 
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the same. The shape of the hats on the two statues is 
quite different. The surface texturing of the hats is quite 
different. In the cast metal version, the umbrella is 
hanging loose, whereas the umbrella on the plastic item is 
fastened tightly and is included in the single moid. The 
shape of the fingers on my plastic copyrighted work are 
Clearly defined. In the cast metal work, there is only the 
Suggestion of a hund and the fingers are not outlined. The 
surface texture of the clothing in the cast metal item has 
many more creases and folds and has different Surface textu ing 
than in the clothing of the plastic model. The color of -the 
eyebrows differs. The hairline, especially at the back of 
the head, differs. The Shape and decoration on the bow ties 
differ. The shape, the folds in and the color of the upstand- 
ing shirt collars differ. The shape of the left arm in the 
metal casting is quite different from the plastic work. In 
the metal casting, the arm is quite wide at the top and quite 
narrow at the bottom and the arm has a bend in it. In the 
plastic work, the arm is more uniform and does not have the 
Same sort of bend. The shape of the flag carrying the name 
“Uncle Sam" on the base of the Statue is different. The 
print on these two flags is different. The surface texture, 
appearance and bodily shape of the eagles on the side of the 
tforms is different. 

21. My design for an Uncle Sam bank is an original 
design which was procuced under my direction and at consider- 
able expense to me, and this design is a valuable property 
of mine which I wish to protect against any injury and/or 
misappropriation. 

22. In the mold produced by Unitoy, there was 


incorporated the copyright notice " €) Copyright J.S.N.Y. 


1975". January 1975 is the Start of the new season for trade 
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shows and I had anticipated that the Uncle Sam Bank would 
first be shown and published in 1975. 

23. I subsequently realized that this bank would 
first be published in 1974 and ordered that the legend '1975" 
be removed from the mold and, therefore, from all subsequent 
specimens of the Uncle Sam bank produced from the mold. Upon 


the removal of the "1975" legend, the mold carried the legend, 


inter alia, i ) Copyright J.S.N.Y.", A sample of my Uncle 


Sam bank is submitted with this Affidavit. 

24. My records indicate and my recollection is that 
on October 15, 1974, I made my first publication of my copy- 
righted "Uncle Sam" bank. 

25. My work of art was filed with the Register of 
Copyrights and received Copyright Registration No. Gp 95881 
on January 23, 1975. A copy of my Copyright Certificate is 
attached hereto. As noted above, the fact that this design 
is now and has always been protected by my copyright has 
been conspicuously embossed on the rear surface of the plat- 
form on which the Uncle Sam character of my bank stands. 

26. ETNA began soliciting sales of its copyrighted 
Uncle Sam bank on or about October 15, 1974. I and ETNA's 
employed salesmen and commissioned salesmen showed samples 
and photographs of my Uncle Sam bank to our regular customers 
and our prospective Customers. Much to my delight, nearly 
all of our customers expressed interest in the Uncle Sam bank 
and we received numerous orders and intentions to buy this 
product. 

27. ETNA has not previously had such immediate and 
widespread customer acceptance of one of its products. As 
this bank was introduced only a few months ago, we have great 
expectations that sales of this item will continue to increase 


Significantly for two or more years. 
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28. I became aware that L. BATLIN §& SON, INC. 


was offering for sale and selling my copyrighted 9-inch tall 


plastic Uncle Sam Bank at the beginning of Fefiruary, 1975. 


I, therefore, instructed my attorneys to notify plaintiff 
that they were infringing my copyright registration and to 
ask them to cease their infringement. In succeeding communi- 
cations received by my attorneys from the attorneys for 
plaintiff, the plaintiff's attorneys indicated their belief 
that my copyrighted bank could not be copyrightable because 
they were aware that the bank was in the public domain, 
particularly making reference to the cast metal Uncle Sam 
bank which, I admit, was my inspiration for my plastic copy- 
righted work. 

29. At that time, I instructed my attorneys to 
apply to the United States Customs Service to block importa- 
tion of infringements of my copyrighted work and I am informed 
and believe that they have done so. 

30. I compared the plastic Uncle Sam Bank of 
1. BATLIN & SON, INC. with my own, which is presently being 
sold by Ei ‘A and find that they are identical. 

31. As a result of plaintiff's offering for sale 
and selling the identical plastic bank to mine, and offering 
this bank for sale at a cheaper price than I have offered 
the bank at, both ETNA and I have already been severely 
damaged by plaintiff's activities and if these activities 
are permitted .» continue, the damage will continue and be 
irreparable. 

32. Since BATLIN began offering its Uncle Sam 
bank for sale, ETNA's sales for this item have dropped con- 
siderably and cancellations and reduction of quantities have 
occurred. I attribute a large part of this drop in sales to 
BATLIN's inroads on this product and their communication with 


our customers and their taking orders from our customers. 
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33. In addition to lost sales, since January 10, 


1975, ETNA has had many orders on its Uncle Sam bank cancelled 
by its customers. Customers do not usually cancel recent 
orders for an item, unless a competitor's item is offered 

to them at a lower price. 

34. Many other customers have refused to commit 
themselves due to the low price offered by BATLIN. This means 
that they placed only very small orders with us (25 dozen 
instead of 100 dozen in a typical case) and they held back 
on ordering more from ETNA to see just what BATLIN wiil deliver 
and because they feared that withBATLIN's competition, the 
price on the item would fall off quite considerably. The 
damage to ETNA from these reduced orders is quite significant. 


35. The aaverse effects of BATLIN's having a lower 


offering price cannot be emphasized too much. ETNA has th 


reputation of offering a good, fair price. ETNA's customers 
will come to now believe that ETNA is overcharging them on the 
Uncle Sam bank, because of BATLIN's low price. This will 
carry over to all other ETNA products and customers may feel 
that we overcharge on everything. Our customers will lose 
faith in ETNA and it its personnel. The long term damage from 
this is incalculable. 

36. Furthermore, ETNA has attempted to establish 
good will be representing that the Uncle Sam bank was its 
licensed design and product, protected, inter alia, by copy- 
right. ETNA's good will, reputation in the trade and credi- 
bility is bound to be severely damaged by BATLIN's activicies 
in attempting to sell the identical product, in flagrant con 
tradiction to ETNA's claims to rights under this copyrighted 
design. The damage to defendants if BATLIN is permitted to 


continue such activity is both irreparable and incalculable. 
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37. In view of the foregoing, I believe that 
my copyrighted Uncle Sam bank is validly copyrighted and 


that plaintiff BATLIN has infringed my valid copyright. 


ai ff . { 


j J ‘ Ps 
[JZ ST an by A 
. TSH rey Snydér 
/ / y / 
/ 


Sworn to before me this 


- 


») day of May, 13/5. 


- - 


vba <A TTA a6 an 
Notary Puoli eal 


ROBERT C. FABER 
Nowwy F tlic, Stete of New York 
4 No. 03-6219595 
County 
Qualified in Bronx Cour 
Commission Expires March 30, 19.1. 


BD 
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Registration of a Claim to Copyright REGISTRATION NO. CLASS 
in a work of art or a model ales . GP m. 9881 


or design for a work of art 


This Is To Certify that the statements set forth on this certificate have been made 
a part of the records of the Copyright Office. In witness whereof the seal of the 
Copyright Office is hereto affixed. 


? 


fiorbore. feigee 


Register of Copyrights 
United States of America 


1, Copyright Claimantis) and Address(es): 


4. Optional Deposit: 


Basis for claiming optica: ; ° 
0) Monetary value (retail value per copy) ............-.22---------eeeeeenenee Ey Weeks hht: (ick ROR): ocaccccsccesccinscssercicseses 
0 Size (give dimensions) ~..................-..----2-c---eeeee Cy Weaniiey: Gaive ARCATA) onc sscckicecindcaccncesinesvcatagonbspsuocens 


5. Author (ie. Artist): 


Name .. effrey Snyder aie saueaeiecirnrs-abeanananet aint eneees eeeaanenneat a Citizenship ..... U sS.A, Seman serene 
. (Legal name followed by pseudonym if laiter appears on the copies) (Name of country) 


Domiciled inU.S.A. Yes.X No... Addess .93..West..23rd_Si reet,..New. York, N.Y..10011_.. 


2 «a) Date of Publication: 


Le Asani chcepeiaas bebe tocol oo ona + MRS £5. ‘Aare ees OnaCeeDene enn | 
i % (Month) (Day) (Year) 7 
(b) Place of Publication: (e) Manufacture Outside United States by Lithographic 


or Photoengraving Process: 


(Name of country) (Name of country) 


7. Previous Registration or Publication: 


Was work previously reginered? Yes -...- OD: cece ROSES OF WODIIOHE ncncestecccaticcnunins Registration mumber -...-.------- -<. 0-0-6 
Was work previcusly published? Yes ...-.. a Bosse: Gh Sablies tion: ..cccccccccdscacaseute Registration number -..---------------+ - 
Is there any substantial NEW MATTER in this version? Yes ......... BOE cccacnses If your answer is “Yes,” give a brief general 


statement of the nature of the NEW MATTER in this version: 
EAAMINER 


. 
Seeeoresmnaseneweweoseee AAaAee eee eeneeaeenaeene genres eeeenessseaseesasesaseaneressesraeasensnessesseseseaseneneesnsennssessesensseeeeaeessensenes 


Complete all applicable spaces on next page 
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8. Deposit account: 


9. Send correspondence to; - 


Nome OS trolenk. Faber. Gerb..£.Soff €N.. Adéres 260..Madison.Avenue,..New.-York,..N.Y.100: 


10. Send certificate to: 


(Type or 
print 
name and 


address) 
Address 


._OSTROLENK , 


Name 


Information concerning copyright In works «¢ ort 


When to Use Form G. Form © is ons 
lished and published works of a 
works of art. 
What Is a"Work of Art"? This category (Class G) includes 
4 


works of the fine arts, and works of artistic craftsmanship 


insofar as their form but not their m ehanijcal or utilitariag as- 
pects are concerned. Common dbs < OEE ey Sala er 


apriate for unpub- 
iels and designs for 


aintings, drawings, sculpture, ceramics, artistic jewelry, orig- 
inal designs applied to textiles, and the like. 

Duration of Copyright. Statutory copyright begins on the 
date the work was frst published, or, if the work was regis- 
tered for copyright in unpublished form, copyright begins on 
the date of registration. In either case, copyright lasts for 28 
years, and may be renewed for a second 28-year term. 


Unpublished works of art 


How to Register a Claim, To obtain copyright registra- 
tion, mail to the Register of Copyrights, Library of Congress, 
Washington, D.C. 20559, a photograph or other identifying 
reproduction of the work, an application on Form G, properly 
completed and signed, and a fee of $6. Deposits are not re- 
turned, so do not send your only copy. 


Procedure to Follow if Work Is Later Published. If the 
work is later reproduced in copies and published, it is neces- 
Sary to make a second registration, following the procedure 
outlined below. To maintain copyright protection, all copies 
of the published edition must contain a copyright notice in 
the required form and position. 


Published works of art 


What Is “Publication”? Publication, generally, means the 
sale, placing on sale, or public distribution of copies. Unre- 
stricted public exhibition of a work of art may also constitute 
publication. 

How to Secure Copyright in a Published Work of Art: 

l. Produce copies with copyright notice. 

2. Publish the work, 

3. Register the copyright claim, following the instruc- 
tions on page | of this form. 


The Copyright Notice. In order to secure and maintain 

. Copyright protection in a published work, it is essential that 
all copies published in the United States contain the statutory 
copyright notice. The notice should ordinarily consist of the 
word “Copyright,” the abbreviation “Copr.,” or the symbol 
©, accompanied by the name of the copyright owner. The 


“year date of publication may be included in the notice, but 
normally it is not required. 

—Alternative Form of Notice. Asan alternative, the notice 
for works of art may consist of the symbol ©, accompanied by 
the initials, monogram, or mark of the copyright owner, pro- 
vided the owner's name appears on some accessible part of 
the copies. 


—Universal Copyright Convention Notice. Use of the 
symbol © with the name of the copyright owner and the year 
date of publication may result in securing copyright in coun- 
tries which are parties to the Universal Copyright Convention, 
which protection might not be obtained by use of either of the 
alternative forms of notice. Example: © John Doe 1973. 


Optional Deposit. For certain published works, it may be 
impractical to deposit actual copies because of their size, 
weight, fragility, or monetary value. In such cases the Reg- 
ister of Copyrights may permit the deposit of photographs or 
other reproductions instead of the actual copies, under condi- 
tions specified in the Copyright Office Regulations. If the 
optional form of deposit is used, it will be necessary: (1) to All 
out line 4, on pages 1 and 3, and (2) to deposit photographs 
or other identifying reproductions of the work. For more 
detailed information, write to the Copyright Office. 


If you consider that first publication of your work took place 
by means of its unrestricted public exhibition with copyright 
notice, you may deposit photographs of the work. 


NOTE: If copies are published without the required notice, 
the right to secure copyright is lost and cannot be restored. 


FOR COPYRIGHT OFFICE USE ONLY 


Application received 


Two copies received 


Se a en 
| Photographs or reproductions received 


Adj, y, 2 10:7 ¢ 


One copy or reproduction received 


Fee received 


443401 JANG 15 


U, 3 GOVERNMENT PRINTING OFFICE : 1973 © - 408-213 


Jan. 1973-——-100,000 


—JAN-2-2-1975- ee 


‘ 


Page 4 


. ‘ a. * tenles 


Transcript of Proceedings May 6, 


UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YOPK 


Plaintiff, 


vs. 


JEFFERY SNYDER, ET AL. 


Defendants 


BEFORE: HON. CHARLES L. METZNER, D. J. 
May 6, 1975 
Room 705 
APPEARANCES: 
MARK H. SPARROW, ESQ., and 
BRUCE M. COLLINS, ESOQ., 


Attorneys for Plaintiff 


ROBERT C. FABER, ESQ., 
Attorney for Defendant 


ALSO PRESENT: 


PATRICK H. BARTH, ESQ., 
United States Customs Servic: 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUS" 


e 
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] mccg 2 
, 2 | THE COURT: Mr. Sparrow. 
— 3 | MR. SPARROW: Yes, sir. I just have a brief open- 
— 4 | ing statement and I will put my witness on the stand. | 
5 THE COURT: A}l right. 
6 MR. SPARROW: This is a hearing for a preliminary 
| 
7 | injunction and it is not a trial on the merits. I think 
’ that from looking at the defendants papers he is categorizing | 
° | it as a trial on the merits, which I don't think is a funct faq 
0 | of a hearing of this sort. 
ll | I think that all that has to be established are thrde 
" esements: Number one, the likelihood that plaintiff will be 
13 Successful, >: the ultimate trial; two, that plaintiff is 
4 | suffering irreparable damage; and, three, that the plaintife'd 
15 | irreparable damage outweighs any potential damage of de- 
16 fendants' if the injunction were granted, and I feel that we 
7 have met the latter: two elements to the affidavit of Plain- 
18 | tiff's precedent, which indicated that orders are presently 
19 | being cancelled by virtue of the holdup at customs and that 
20 their good will is being impaired. 
21 | As to the first element, namely the likelihood of 
| 
2 Success, I intend to call onw witness who is an expert in the | 
23 area of model-making and design who can give the court his 
| best opinion of whether the work is original enough to be 
2 | capable of being copyrighted. 
| | 


SOUTHERN DISTRICT COURT REPORTERS 11.6 “AueT UAE 


1 || meceg 


to 


WIL 


, BY MR. SPARROW: | 
10 | Q What is your business? 

1 A I'm a designer and modeler. 

" Q By whom are you employed. 

es A A number of accounts. I have exactly six accounts. | 
ss | You vant their names? 

5 | THE COURT: Are you an independent? 

s THE WITNESS: I'm a freelance designer and modeler. | 
sd ! Q Are you in any way related or connected with the 
8 | Plaintiff in this action? : 
9 A No. | 
20 | Q Have you ever done any work for the Plainti’ f in . 
21 | this action? 

I 
2 A No. 
Q Are you being compensated for your appearance here 
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LIAM J. 
behalf of the plaintiff; after having been duly sworn, 
testified as follows: 


| DIRECT EXAMINATION 


A-50 


Bloch-dire~ . 3 


THE COURT: All right, proceed. 


MR. SPARROW: Mr. Bloch. 


BLOCH, called as a witness in | 


RAF RRR Oe me ee ee os 


- 
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1) meeg -li ch-direct 4 
é Q Would you tell the Court, please, what your exper- | 


ience ig in the modeling, designing and molding industry? | 
A Well, I work principally for the lighting fixture 

people in anything that could be made in zinc aluminum or 

in plastics or plaster or china, and that is it. I make 


designs and models for anybody that wants it made. 


Q In other words, you sculp them? 
. A I sculp them, yes. 
5 Q What is the usual way that a client would come to 
| 

| you and ask whether you would design them a particular item? 

" A Well, he will call me and we will sit down. and 

” 1 discuss what he wants made and I will make up a number of 

4 | designs, thumb nail sketches, ani from there we pick out 

» whether they want produce. From that we pick a model and | 

" | from that they make a working mold which I have nothing to do | 

“6 with. I just make the original models. They are in plaster.| 

* I make all my models in plaster. 

19 Q Are you familiar with the molding business? | 

a | A Yes. The technical end of it: 

= | Q Yes. 

* A Yes. 

3 Q Do you have any :hing with you that would just be an | 

| exanple of something that you made? 

2s | A I put -- it is the only thing I had on quick notice | 
| 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
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tha’: was in my studio. [t is under the table. It is part of 
a base for a lamp. 

MR. SPARROW: Your Honor, we are not intending to 
introduce this but just to show the kind of work that Mr. 
Bloch is capable of. 

THE COURT: Let me see it. 

You say from this model a mold is made? 

THE WITNESS: A mold is made. Then another half 
is made and put togethe:. This isn't what I present tothe 
customer. This is for my own functioning when I make a 
duplicate of this for the other side. I don't model two o1 
them. I just model them, make a mold and then cast it and 
then put two together, and this is what I submit. This is 
the same thing as on the other side. It is a base. 

sHE COURT: Go ahead. 

Q Do youwork in the sculptural effects; is that all 


your own work? 


A Yes. 

Q Did ycu copy that from anything? 

A No. 

Q This was entirely an original work? 

A It was a design made, yes. 

Q Do you recall how you went about designing it? 


In other words, did you use any references? 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 


od 


Transcript of Proceedings May 6, 1975 A- 53 
1 | mcecg Bloch-direct 6 
2 | A Oh, yes, references of ships and -- 
3 Q Would you say it is a copy of anything? 
' A It is a shipe It is not a copy of -- it is not a 
5 copy. 
. MR. SPARROW: Can we mark these as Plaintiff's 
; 1 and 2? 
. (Plaintiff's Exhibits 1 and 2 marked for 

XXX identification.) 

” Q I show you two banks which have been marked 


Plaintiff's Exhibits 1 and 2 for identification, number 1 
being the cast iron model and number 2 being the plastic. 
I ask you, basei “von your experience, would you say that 
Exhibit 2 is a copy of Exhibit 1? 

MR. FABER: Objection. The witness is not quali- 


fied and has not shown to be an expert qualified to give that 


opinion. 
” THE COURT: Overruled. 
19 || A Well, it is a copy. 
20 Q Would you say there is any degree of originality 
21 existing in Exhibit 2 over Exhibit 1? 
2 MR. FABER: Objection. A legal conclusion is being 
2 | asked for. The original is defined in the copyright at, 
2 | copyright regulations. ‘YThat's the province of the Court, 
25 | 


legal conclusions. 
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THE COURT: Go ahead and answer. 


You may answer the question. 


What was the question? 


(Question read.) 


A No. 


Q would you say there are any planes, lines or 


geometric patterns that are interdependent with each other 


in this multi-dimensional work? 


A There is a little change here, but basically it is 


THE COURT: You say there is a little change here, 


I don't know what you are talking about. 


THE WITNESS: This is plain. 


THE COURT: You are referring to Exhibit 2. 
THE WITNESS: That satchel that he has here 


Exhibit 2. 


THE COURT: We have Plaintiff's Exhibit 1 for 


identification, a metal Uncle Sam's bank, and Plaintiff's 


Exhibit 2, a plastic Uncle Sam's bank; right? 

THE WITNESS: Right. 

THE COURT: You say Exhibit 2 is a copy of 
Exhibit 1? 

THE WITNESS: Correct. 


THE COURT: Because there is nothing original in 
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Exhibit 2? 

THE WITNESS: Correct. 

THE COURT: Which is which? TI don't know which 
is which. 

MR. SPARROW: The defendant conceded that Exhibit 
2 is their bank. 

MR. FABER: We concede that 2 is an example of 
defendants' product and so stipulated. 

MR. SPARROW: I think through the defendant's 
testimony a similar copy -- 

MR. BARTH: The government has no objection. 

in, FABER: Plaintiff's Exhibit 1 is a typical 
example, 

THE COURT: Let's let them both in. 

(Plaintiff's Exhibits 1 and 2 received in 

evidence.) 

THE COURT: Now that I know which is which, Mr. 
Bloch, tell me what in Exhibit 2 is different from Exhibit 1 
if anything. 

THE WITNESS: One thing, it has markings on it 
whereas the plastic one is plain. 

THE COURT: What is the difference between Exhibit 
1 and Exhibit 2? 


THE WITNESS: Well, the exhibit with the hat on, 
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Exhibit 1, is rough where this one is piain. This satchel 
here is rough and this one is plain. That is the only dif- 
ference that I can see in it. 


THE COURT: There is a different contour; ‘sn't 


that right? 
THE WITNESS: Slightly. 


THE COURT: The satchel? 


THE WITNESS: It has a different contour but it is 


just a plain satchel. 


THE COURT: Go ahead. 


Q Wouldyou say that any of those differences were 
novel? 

A No. 

Q How would you characterize them? Why would they 


have been made? 


A I thought that the reason the change was made was 


because it is easier to manufacture a piece like this that it 


is a piece like that. It is the only difference I can see. 
@) In other words, it is easier to manufacture 


Exhibit 1, the smooth one? 


A The smooth one, 

Q Than the rough one? 

A Than the rough one, 

Q Would you say, in other words, that it was 
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utilitarian as opposed to artistic? 
A Yes. 
THE COURT: When you Say easier to manufacture, 
you mean in plastic or metal? 
THE WITNESS: In plastic. 
Q Would you say that it is an aggregation of known 
components? 
A Yes. 


Q What would you say the level of the skill would 


be the maker of Exhibit 2; would it be a high level of skill? 


No. 


Would you characterize it as a mere trivial varia- 


Yes. 
Is it simply a reproductimof the metal bank? 
Yes. 
Made as simple as possible? 
Yes. 
For purposes of manuvacture? 
A Yes. 
Q Would you say there is any element of novelty as 
contracted with the material previously known? 


A No. 


THE COURT: By the material you mean the metal as 
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opposed to plastic? 


THE WITNESS: That is correct, 


Q Would you say there is any individuality in Exhibit 
2 aS opposed to Exhibit 1? 

A The only thing I can say is that it is a copy. 

Q Do you say that it is nothing more than slavish 


immitation and direct copying? 


A Pardon? 

Q Slavish immitation? 
I don't know quite what you mean by slavish. 
THE COURT: It is a vord from the law books. 
THE WITNESS: TI see. 


Merely a direct copy? 


A It is a direct copy as far as I can see. 
Q Would you say that the size differential was pro- 
portionate; in other words, everything was just proportionately 


reduced? 


| 
{ 


A Yes. Now, as to the exact measurement, that I can't 


Say. I never ‘measured it. I'd have to use calipers and 
find out whether it is an exact copy of it. This I don't 


know. 


Q Would you say that there was any artistic contri- 
bution in making that? 


A No. 
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THE COURT: Making what? 
MR. SPARROW: Exhibit 2. 
That is all. | 
MR. FABER: I have some questions on cross-examina- 

tion. 

CROSS -EXAMINATION 

BY MR. FABER: 

Q Mr. Bloch, you said that you were in the business of 


making molds; is that correct? | 


A Models, principally. I also make molds. 
Q Do younake models in plastic? 

A In plaster. 

Q Have you ever made a model in plastic? | 
A Not in plastic. I made models in Plaster to be used 


in plastics. 

Q Have you ever cast or molded a work made of plastic| 
material? : 

A Personally if I -=- no. 

Q Have you ever supervised the molding of a product 
made in plastic material? 

A No. 

Q Now, have any plaster items that you have made been 
made for the purpose of being molded in Plastic material? 


A Years ago, yes, blow molding. 
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Q How many years agc 

A About 12 years ago, 15 years ago. 

Q Would it be correct to say that your most recent, 
relevant experience in plastic material molding was about 12 
years ago? 

A Yes. 

Q Is it correct to say that your principal molding 
has been in connection with lighting fixtures and trainer? 

A Yes. 

Q Has it been in connection with models? 

A Models, yes, and designs. 


Q I believe you testified that to make the ship model 


which you showed here that asketch would be necessary; is 


that correct? 
A A sketch is necessary, right. 


Who would have to make that sketch? 


i ao. 


a person without artistic ability make such a 


I doubt it. 


So you have to be somewhat artistic tomake such a 


sketch? 
Yes. 


Would you say that artistic training is necessary 
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2 | to make such a sketch? 

3 | A Yes. 

| Q You have further testified that from the sketch you, 

5 made a model or you make a model; is that correct? | 

6 A That is correct. 

7 Q What sort of skill does a person have to have to 

, | make that model? | 

9 A It depends on the model, 

10 | Q Does a person have to have any artistic ability at , 

ee © | 

* 12 A Some, yes. Again it depends on the type of model 

13 you make, | 

14 | Q Please explain it further. What type of model | 
| 

IS || would not require artistic ability? 

18 | A A simple turning. 

17 | Q Is there any example present here in the room of a | 

18 simple turning? | 

19 ! THE COURT: You mean Exhibits 1 and 2? 

20 | MR. FABER: I mean in the recom. 

21 | THE COURT: In the whole room. 

we | MR. FABER: It is a term I'm not familiar with. 

23 | A That is a turning at the base of the flagpole. | 

24 It is a simple turning. | 


23 || Q Wouid it be fair to say that it is a very simple 
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symmetrical, almost round sculpture? 
A Yes. 


Q Would it be possible to make Plaintiff's Exhibit eo 


which is the plastic Uncle Sam bank by a simple turning? 


A No. Oh, no, that is models -- 

Q That is model making? 

A I would think so. 

Q Does it require sculpting to make Fiaintiff's 
Exhibit 2? 

A A certain amount, yes. 

Q I direct your attention to Plaintiff's Exhibit l, 


the metal bank and ask you the steps that to your knowledge 


would have to go into going from Plaintiff's Exhibit 1 to 


Plaintiff's Exhibit 2? 


A First of all, a drawingwould have to be made. 
Q A drawing would have to be made? 
Yes. 
Who would make that drawing? 
A A designer. 
Q Could a layman, without any experience, make 
drawing? 
A Yes, I'd say -- 
Q He could? 


Yes. 
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Q Could I make tha. drawing? 
A Well, if you have a copy here in front of you there 
is noproblem to making your drawing. It is not original. 
Q Could I make that drawing? 


THE COURT: He does not know how well you draw. 


MR. FABER: That is the whole point. 
Can Judge Metzner make the whole drawing? 
THE COURT: Yes. 
A Yes, as long as you have something to copy it is 


comparatively simple. 


Q If I had something to copy I could make the drawing, 


the sketch? 
I would think so. 
Would I have to make the drawing sketch by tracing? 
Not necessarily. You just could look at it. 
Could I make it free~hand? 
Yes. 
I'd have to make a drawing? 
Yes. 

What would the next step be? 
A model is made. 
How would that model be made? 

A Sometimes it is carved. Sometimes it is molded in 


plastilene. Sometimes it is carved in plaster. Sometimes it | 
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is carvedin wood. 

Q And following that, now, from your knowledge of 
plastic molding, following the making of which it is either 
sculptured or carved, what is the next step? 

A I'd say you have to make a model. 

Q have to make a model? 

A 

Q 1e sculping that you talked about was not the 
model? 


sculpting? 


You talked about a sculpture or Plastic work that 
made. Was that a model that you were referring to? | 
Yes. 


Following that sculptured model, what is the next 


Dies have to be made, molds. 


Who would make the dies and molds? 


That is up to the die maker. 

A mold maker would have to make them? 

A mold maker or a die maker. It depends on what 
way you are working, in what dies you are working. 


Q Is it correct, do I correctly understand your 


testimony to say that you could not go from Plaintiff's 


Exhibit 1 to Plaintiff's Exhibit 2 without making a drawing 
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or sketch? 


Q You could go from Plaintiff's Exhibit 1 to Plaintiff's 


Exhibit 2 without making a model, without sketching a model? 


A No, you have tomake a model. 
Q You would have to sculp a model? 
A Well, it depends upon how the die is made. A die 


could be made. Now, I don't know how these dies are made. 
Q We'll assume now that a die has to be formed in 
some manner? 


A Right. 


Q Could a layman do that? Somebody with no backewaaee 


A No. 

Q Somebody with artistic training would be needed to 
do that? 

A Again, it depends upon the model. 

Q In the case of Plaintiff's Exhibit 2. 

A Well, I don’t know how they made the die. Again, 


it could be hobbed out and a chaser would chase it out and 
clean it up, so I don't knowwhether a model is made for this 
piece, for the base of it. This all could be put in in 

steel and in reverse, so I don't know how this is made. 


Q If you were given Plaintiff's Exhibit 1 and asked 


A I wouldr.'t need a drawing to make that. I could 
"do it. 
| 


| 


| 
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to make Plainti‘f's Exhibit 2 from that -- 

A How would I go about it? 

Q We heard already how you wonld go about that. What 
I am asking you is whether an artist would be necessary, a 
sculpture or somebody with artistic ability would be needed 
to go from Plaintiff's Exhibit 1 to 2. 


A A certain an “ of ability. 
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Q You were asked by Plaintiff's counsel whether you 
thought thet there was originality, and that was the term he 
usec, i going from Plaintiff's Exhibit 1 to Plaintiff's 
Exhipit 2, and I believe your testimony was that there was 
not originality. 


A Yes. 


Q What are the criteria that you used for defining 
originality? 

A Well, a complete change. You can use Uncle Sam 
but change it -- you could have Uncle Sam kicking the coin 
into a bucket. That would be a change. 

Q You would define originality as changing the pose, 


then, is that correct? 


| 
| 
A Changing the pose, changing the mechanical functicn 


| 


Q Or changing the mechanical function. You would not : 
define originality as changino the size? 

A No. 

Q You wouldnot define originality as changing the 


proportions? 


Q Would you define originality as being analogous 
to "I am the author, therefore I am the originator"? 


A Explain that again, 
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Q The expression "I am the author, therefore I am 
the originator," would that be a definition of an originator? 
A I guess so, yes. 
Q Would you say that a person who was an author has 
done original work? 
A I guess some authors do original work and some 
MR. FABER: I don't wish to get into any legal 
argument now. I will get into that at a later point. 
THE COURT: I think it is perfectly clear, from 
looking at these two exhibits, that one is an exact replica 


of the other except for size. 


Q I direct your attention now, Mr. Bloch, to Plaintif 
Exhibit 1. I ask you to compare it with Plaintif’‘s Exhibit 
2. I believe your testimony was that the only difference, 
the only area where you can see any difference, was in the 


hat and the satchel, is that correct? 


| 
| 
| 
| 
MR. FABER: All right. ) 
| 


A Um hum. 

Q Are the heights of the statues. different? 

A Of course. 

Q z direct your attention to the coats that the 
Uncle Sam characters are wearing and ask you whether the 


coats are different. 
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A The only difference I can see is just a little ¢o1a | 
here. 
Q All right. I direct your attention to the front of | 


the coats, to what might be termed the lapels, and ask you 


whether they look different in any respect. 


A The labe)s? | 


Q The folds of the coat, down near the base of the 


waistcoat. 


A I don't quite understand what you mean by -=- it 


looks the same to me. 


Q It looks the same to you? Does the coat, 


Plaintiff's Exhibit 2, the plastic bank, look like it is more 


closed or more open than the coat on Plaintiff's Exhibit 1? | 


A Open. 
Q It looks more open. | 
A This one looks a little more open (indicating) . 

Q So they are different as to the coat fronts, then, 


is that correct? I am not trying to put words in yourmouth. 
I am just asking you. 
A I know. But it is still the same bloody thing. 


Q I know. But you haven't answered my question. 


THE COURT: I think what he is trying to say is 


that while there may be minute differences, it looks the en 


| 
| 


to anybody who looks at it. 
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THE WITNESS: True. There are minute differences. 
Q There are minute differences. I direct your atten-| 

tion to the eagle character on the front of the base of 
Plaintiff's Exhibit 1 and Plaintiff's Exhibit 2 and ask you 


whether the differences between the two are minute. 


A It is an eagle. 
Q I know it is aneagie, sir. I am asking you whether)! 


the eagles look different in any respect. 


A Well, they are facing the same way and they have 
wings. 
Q Do they have facial texture, I mean surface texture, 


that differs in any respect? | 

A This is a little sharper than this eagle here, if | 
this is what you are referring to. 

Q No. You mean the surface texturing is different, 
is that correct? 

A A little, yes. 

Q Is there surface texturing on the metal bank of 
Plaintiff's Exhibit 1? On the eagle of Plaintiff's Exhibit 1 


is there surface texturing, on the eagle of Plaintiff's 


Exhibit 1? 
A Yes. 
Q Does he have clearly defined feathers on the body? 


A No. 


| 
| 
| 
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Q I direct your attention to Plaintiff's Exhibit 2 


and ask whether he has clearly defined feathers on the body 


of the eagle. 


A Yes. 


6 Q So there is another difference, then, between 


Plaintiff's Exhibit 1 and 2, is that correct? 

A If you want to call that a difference. 

Q Well, you pointed out thehat and satchel but you | 
did not mention the eagle surface texturing, is that correct? 
Ho A That's true. 
12 | Q I direct your attention to the claws of the eagle | 


and ask you what the eagle claws in Plaintiff's Exhibit l, 


14 the metal bank, is carrying. | 

15 || A Exhibit 1, did you say? 

16 Q The metal vank, Plaintiff's Exhibit 1. 

7 || A Arrows and laurel leaves. | 

18 || Q I direct your attention to Plaintiff's Exhibit 2, | 

19 || the plastic bank, and ask you what the eagle claws are carry~— 

20 | ing in that bank. 
| | 

21 | A Laurel leaves. : 

22 | Q Are they carrying arrows? 

23 A No. 

24 | Q Are there differences between the banks relating to 


the arrows and the laurel leaves? 
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Yes. 
But you didn't call that to our attention before. 

A I didn't notice it. 

Q All right. I direct your attention to the cuffs 
of the pants on Plaintiff's Exhibit 1 and ask you to compare 
the cuffs on the mnts to Plaintiff's Exhibit 2 and tell me 
whether they are different in any respect. 

A They are shorter. 

Q They are shorter on Plaintiff's Exhibit 1. 

A Yes. 

Q Are they considerable shorter? 

A They are shorter. 

Q Are the cuffs on Plaintiff's Exhibit 1 above the 
ankles or at the ankles? 

A At the ankles. 

Q I direct your attention to Plaintiff's Exhibit 2 
and ask you whether the cuffs in Plaintiff's Exhibit 2 are 
much lower than those in Plaintiff's Exhibit 1. ‘The answer 
is yes or no, sir. 

A Yes, they are a little lower. 

Q So there is a difference there, is that correct? 

A Yes. 

Q I direct your attention to Plaintiff's Exhibit 2; 


the plastic bank, and ask whether the cuffs of the pants are 
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not engaged tc each other so there is no space between 
A Yes. 


4 Q And I direct your attention to -- 


ur 


purely functional? Would the character fall or break if the 


cuffs were not joined in Plaintiff's Exhibit 2? 


A There is a space. 
6 ; 
Q There is a space? 
A There is a space. There is a space here and there 
8 ; 
isn't a space here. 
9 
, Q There is no space in Plaintiff's Exhibit 2. 
10 A Between the legs, down at the cuffs. Are you 
i talking about the cuffs? 
12 : 
Q Yes; sit. 
” THE COURT: Is that because of the material used? 
14 
THE WITNESS: Yes. 
15 THE COURT: On account of using plastic? 
16 | THE WITNESS: I would believe so. This is sturdier 
| than plastic. 
18 Q Is it your testimony thatit is impossible for the 
19 | character of Plaintiff's Exhibit 2 to stand unless the leg 
| 
20 | cuffs are joined? 
21 THE COURT: No. He didn't say that. 
= } Q I'm just asking you. You said it is purely func- 
© | 
23 I 
” | tional. I just want to know whether it is or not. Is it 
2” || 
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No. 


So it could be decorative? 


THE COURT: It could also be sturdier. 


MR. FABER: There is no doubt that it is sturdier. | 


But the question is whether it is also decorative. 


THE COURT: Decorative? 
MR. FABER: Not decorative in the sense of artistic, 
in the sense that it is different in a decorative, esthetic 


way. 


THE COURT: Does it fold because of the material used? 


That's why it was put together. I don't think it was put 
together to make a difference from the bank, No. l. 

MR. FABER: We won't get into the motivations at 
this point. I wish to get into the law in a moment. I think 
it will show that the test being performed is the wreng test, 
and that is the whole point. 

Q I direct your attention to the knees of the char- 
acter of Plaintiff's Exhibit 1 and ask you to compare them 
with the knees of the character of Plaintiff's Exhibit 2 and 


tell me whether the knees are different. 


A They are bony. 
Which ones are bonier? Plaintiff's Exhibit 1? 
Yes, 


So they are different as to the knees. 


a } 
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9 
og A Yes. 
3 | 
Q Yes? 
‘ A Yes. 
' Q I direct your attention to the face of the character 
6 : ae ; ? 
j in Plaintiff's Exhibit 1 and ask you to compare it with the 
face of the character Plaintiff's Exhibit 2 and ask you 
8 
whether the width or shape of the two faces differ in any 
9 
respect. 
10 , : | 
THE COURT: One is bigger than the other. 
a Q Is that the only difference that you see, sir? 
12 | , 
| A Look, it is a copy. 
13 | 
Q You haven't answered my question. Your counsel 
14 
, elicited that. | 
| 
15 . 
A It is almost the same. 
| 
6 F 
Q It is almost the same. 
" A It is a little different. 
| | 
" i Q Isn't Plaintiff's Exhibit 1 a little wider than 
i 
7 || Plaintiff's Exhibit 2 as far as the face and cheeks are 
20 | 
|| concerned? 
* | THE COURT: He means proportionwise. 
a (Wl A ‘ . 
MR. FABER: I mean in appearance, proportionwise 
* as well. 
9 
- A I wouldhave to use -- do you have calipers? 
| 
a 


THE COURT: It wouldn't do any good. One is a smal 
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2 size, 

J Q I submit to you, Mr. Block, that the face of 

4 ! Plaintiff's Exhibit 1 is considerably fatter than the face of 

5 | Plaintiff's Exhibit 2 on a proportion basis and I ask you 

6 | whether you observed that to be the case. 

q A On Exhibit 2 the face is a little fatter than on 

8 || exnibit 1. 

, | Q Isn't that the reverse? Isn't Plaintiff's Exhibit 

0 l a little fatter? The meta: bank is a little fatter than | ; 

i 

i ! No. 2. 

2 | A Again, I can't say it is his face. It is his chin 

3 | that is a little narrower. 

4 Q I direct your attention to the cheeks of the char- 

15 acter and ask whether the cheeks of the character are wider 

«6 on Plaintiff's Exhibit 1 than they are on Plaintiff's Exhibit 

17 2. 

18 | A I couldn't tell any difference. | 

19 | Q All right. I ask you to turn the characters side- 

2 || ways. Look at them sideways and I ask you to compare the 

21 | proportionate width of the chest and lower abdomen of 
3 2 | Plaintiff's Exhibit 1 with the proportionate width of the 

3 chest and lower abdomen of Plaintiff's Exhibit 2 and ask 

2A whether there appears to be any difference in these proportions. 

25 I don't hear your answer, sir. 
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A This one is leaning a little fe wird. That is the 
only thing I can see. 
Q You see no difference in the width front to back of 


the chest, in the proportions of the width front to back? 


A In the proportions, no. 


Q In the proportions between the chest and the lower | 
abdomen from Plaintiff's Exhibit 1 to that of Plaintiff's 
Exhibit 2? 
A No, I don't. 
Q You see no difference. I submit to you, sir, that 
there is a significant difference -- 
THE COURT: Don't submit anything. Just ask him 


questions. 


MR. FABER: All right. 


Q I direct your attention to the right-hand of the 
character of Plaintiff's Exhibit 1 and Plaintiff's Exhibit 2. 
Look particularly at the fingers. I ask you whether there is 
any difference in appearance between the fingers on Plaintiffs 
Exhibit 1 and Plaintiff's Exhibit 2. 

A Yes. There is more detail in Exhibit 2. 

Q Are there are finger delineations in Plaintiff's 


Exhibit 1? 


A Yes. There is more detail. 


Transcript of Proceedings May 6, 1975 


Bloch-cross 
Q In Plaintiff's Exhibit 2 there are finger delinea- 
tions? 
A Yes. 
Q There is none in Figure l, is that correct? 
A Very little. 


Q I direct your attention to the hair style in 


Plaintiff's Exhibit 1 and Plaintiff's Exhibit 2 and I ask you! 


to make a comparison as to whether the hair styles appear to 
be the same to you. 


A I would say it is the sane. 


Q You sev it is the same? 

A Yes. It is long hair. 

Q Okay. Do you know what the term "mold parting siial 
means? 


A Yes. 


Q What does the term "mold parting line" mean to you?! 


A That is where the two molds part. If it is a two- 
piece mold, that'swhere it parts. 

Q Do you observe a mold parting line in Plaintiff's 
Exhibit 2? 

A Yes. A mold parting line, yes. 

Q A mold parting line in Plaintiff's Exhibit 2. 


A Yes. 


Would you describe, going down the sleeve and coat, 


] 


6 
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where that parting line is located? 
A Down the ent:ire length of the figure. 


Q Is it down the middle of the sleeve? 


A In one place -- yes, approximately in the middle. 
Q Is it down the middle of the coat? 

A The middie of the coat? 

Q The middle of the side of the coat. 

A The seam. 

Q It is down the seam of the coat? 

A Wait a minute. Let me look at this side. Here 


the seem is scraped off. You don't see a seam. 

Q Then look at the other side. 

A You have a seam all the way down. 

Q All rijat. And it goes through the middle of the 
sleeve, is that correct? 

A It goes through the middle of the sleeve. 

Q I direct your attention to Plaintiff's Exhibit l, 
the metal bank, and ask you to note the location of the mold 
parting line below che sleeve, at the position below the 
sleeve on the metal bank. Is there an equivalent of a mold 


parting line? 


A That is not a mold parting line. 
Q Is there a separation line? 
A There is a separation line. 
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Q Between the front and the back? 
A Right. 
Q And, from your knowledge of molding, was that bank 


made in two pieces, the metal bank? 


A Yes. 

Q And was the front piece made separately from the 
back? 

A Yes. 

Q And is the separation line in the metal bank for- 


ward of the tail of the coat in the metal bank? 
A Forward of the tail, yes. 
Q Yes, it is. Is the mold parting line forward of the 


tail in the plastic bank? 


A No. 

Q Does it go through the tail in the plaetic bank? 

A It goes through the tail. 

Q Is it not « fact, with respect to the plastic » 


molding, that there is a considerable difference and consider-~ 
able importance attributed to the location of the parting 
line? 

A Yes. 

Q And that the choice of location of the parting _— 
is very important when a mold is made? 


A Yes. 
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Q And is it not true also that it is important for 


artistic reasons? 


A Not necessai ily. 


Q 


But. it could be for artistic reasons? 


A It could be for art stic reasons, yes. 


Q Is it also not true that -- 


A There is a straight line. There is nothing irtistic¢ 


in the parting of this. This is a straight part uiere. 


Q yes, sir. Is it not a straight part in the metal 


I don't think so. 


Q Is it substantially straight in the metal bank? 


A Yes. Up at the head it isn't. But then that's : 
for artistic reasons. 

Q So it is only at the head that it is not straight. 

A Only at the head. 

Q Would it be your testimony that somebody could change 
a direct copy without going through a number of steps of 
drawing and sculpting to go from Plaintiff's Exhibit 1 to 
Plaintiff's Exhibit 2? Would he have te go through steps 
of drawing and sculpting? 


A To make this? 


Q Yes. 


A Yes. 
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Q Would the various changes that we've detailed re- 
result from going through the steps of sculpting and drawing? |! 
Would those changes be a result of that? 


A I would say the changes are because of the parting 


Q The changes are a result of the parting line? 

A The parting line. 

Q What changes particularly are a result of the part- | 
ing line? 

A It is a straight line, and here it isn't. Again, 
here it is a curved line, for artistic reasons, and here it 
is a straight line, fox a functional reason. 


Q I see. So the change in the eagle on the front is 


as a result of the parting line, is that what you are saying? 


A On the front? No. That has nothing to do with 
the figure of Uncle Sam. 

Q You testified that the level of the skill of a 
maker of Plaintiff's Exhibit 2 would have to be rather low. 
Is that your testimony? 

A Well, I wouldn't say low. Mediocre. 

Q Would he have to be an artist? 

A Partially, yes. 

Would he have to be a sculpture? 


Not necessarily a sculpture. 


| 
| 
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All right. But he would have to be able to sculpt. | 
He would have to be able to model. 
He would have to be able to make a model? 
Make a model. 


You testified that you did not see any novelty in 


's Exhibit 2. What is your definition of "novelty"? | 


Novelty? A complete change. This is Uncle Sam 


with a bag. 


is, using 


Is it not a fact -- sorry. You didn't finish. 
You would make a complete change :n the function oe 
Uncle Sam and the bank. 

So a novelty chazye requires a complete change. 
As far as I'm concerned, yes. 

A change in the hands would not be novelty. 

A change in the hands would not be a novelty? 
Is the change in the hands novelty? 

Change in the hands would be a novelty. 


THE COURT: You've testified there is a difference 


between the hands -- 


THE WITNESS: You mean the fingers. 
THE COURT: Yes. Is that novelty? 
Is that novelty? 

Not as far as I'm concerned. 


Is that new? 
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A It is jvst a better reproduction of this hand. 

Q It is a different reproduction, is it not? 

A It is the sameland, bent hand with fingers, showing 
the fingers. Here they don't show the fingers. 

Q The question to you is, are the fingers different? 

THE COURT: Yes, the fingers are different, but he 

doesn't think they are sufficient to call them novelty. 


MR. FABER: Okay, if that's what his testimony is. 


Q Is the change in the eagle from Plaintiff's Exhibit 


1 to Plaintiff's Exhibit 2 novelty? 
A No. It is just a better job. 
Q Is the change in the shape of the torso from 
Plaintiff's Exhibit 1 to Plaintiff's Exhibit 2 novelty? 
THE COURT: The change in the torso? You mean the 
minute changes you drew out from him? 
MR. FABER: The question is whether they are minute. 
I think you can observe -- 


THE COURT: I observed them. They look the same to 


THE WITNESS: That's. what I said before. 

MR. FABER: We'll go into that in the legal argu- 
ment. I just wish to say that even if Plaintiff's Exhibits 
1 and 2 were identical in every respect, according to the 


Copyright Act that is copyrightable, and you haven't got the 


to 
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benefit of my papers on the subject at this point and I wish | 


to go into that subject at a later point, after the testimony | 


is done with. 


THE COURT: I don't know how long you think I am 
going to stay here. I've been here since 10 o'clock this 
morning on a criminal trial. 

MR. FABER: Sorry. 

THE COURT: You happened to cal’ up yesterday 
afternoon and said you wanted an evidentiary hearing. That | 
was the first I ever heard of it. 

MR. FABER: I'm sorry, your Honor. I was told on 
Friday morning at 11 o'clock that I would have the hearing on 
Tuesday afternoon. I did not know -- | 

THE COURT: I can't adjust my schedule to take care 
of you. 

MR. FABER: No, sir, you can't, 

THE COURT: At 6 o'clock we quit, wherever we are, 


and come back tomorrow. I am not going to sit here any 


longer. I'm exhausted. I've had a tough criminal trial all | 
day. 


MR. FABER: I understand,your Honor. 


I have no further questions of the witness. 


! 
THE COURT: All right. | 
Any redirect? 
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MR. SPARROW: One question. 

REDIRECT EXAMINATION 

BY MR. SPARROW: 

Q Mr. Block, would you characterize any of the dif- 
ferences that counsel pointed out or that you pointed out to 
counsel as unique or artistic or requiring any degree of 
originality? 

A No. 

MR. SPARROW: That's all. 

THE COURT: Thank you very much. 

MR. BARTH: The government has no questions. 

(Witness excused.) 

THE COURT: Any further evidence from you? 

MR. SPARROW: That's all, your Honor. 

MR. FABER: If the Court please, I have a witness 
of my own. 


THE COURT: Put him on. 


DA WN TEL WU RM BRAND, called as a witness by 
the defendants, being first duly sworn, testified as 
follows: 

DIRECT EXAMINATION 

BY MR. FABER: 


Q Mr. Wurmbrand, would you state your age, please. 
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42. 
What is your educational background? 
Technical high school and engineering school. 
What engineering school? 
NYU. 
What degree did you receive? 
A B. S. in mechanical engineering. 
Sorry. I can't hear you. 
B. S. in mechanical engineering. 
Have you done any studies in connection with art? 
Yes, I did. 
Would you please describe those studies? 
I studied drawing in the Art Students League. 
Where is the Art Students League? 
It is on 57th Street in New York City. 
What other educational background in art? 


I studied sculpture in the New School for Social 


Research down on 12th Street. 


A 


Q 


When did you study sculpture? 
Between '62 and '66. 

‘62 and '66? 

Yes. 


Did you have any other art background or sculpture 


background? 


to 


jgcg 


years old. 


A 
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I've been in and out of sculpture sineu I was 12 


In the last 13 years I've been working on fine 


arts, sculpture, wood carving. 

Q Did you ever have any art training out of this 
country? 

A Yes. 

Q Would you tell me your art training out of this 
country. 

A I had some private tutoring in art overseas. 

Q Have you ever had any training in sculpture? 

A Yes. 

Q What is your training in sculpture? 

A In sculpture? 

Q Yes. 

A I went to the New School for Social Research. 

Q That was in sculpture. What is your present 
employment? 

A I own a company that does designs, engineering, 


art work and manufacturing of molds and injection molding. 


Q 


A 


What is the name of that company? 
Brand Tool Company. 
B-r-a-n-d Tool Company? 


Yes. 


THE COURT: You manufacture molds? 


tr 


ao 
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THE WITNESS: Molds, injection molds and injection 
molding, plastic injection molding. 
Q Do you manufacture the type of product that is 


involved in this lawsuit? 


A Similar products, yes. 
Q What duties do you have in connection with that | 
company? | 
| 
A With my company? ! 
Q Yes, sir. 3 
A I'm the owner of the company. 
Q What are your duties in connection with that company? 
A I do management and I do the art design and I do | 


the engineering. I do the layout. I supervise the work, 
and of course I do the buying and selling. 
Q What is the art design duties that you have? 
What does that consist of? What are your art design duties? 
A Well, once I get the idea from a customer, what 
he wants to have, I make preliminary sketches. Then we 
develop them into artistic drawings. Then we build sculpture 
or models. Then we go into the casting process or the 
machining process from the model, and from there we proceed 
into the mechanical and technical details of building molds 


to the final product. 


Q Who does the art work for your company? 
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A Mainly I do. 


Q Who does the molding for your company, the mold 
making for your company? 


A My man. 


| 
| 
| 
| 


Q And what is your job with respect to mold making? 
A I devise the work, I supervise it, I machine it ona 
| 

I design the molds, and sometimes I do the art work in the | 
mold itself, when we have to do it right into the steel. 

Q When did you start your company? 

A In 1960. 

Q In 1960? 

A Yes. 

Q Have you been doing the work that you've been doing; 
that you described, since 1960? 

A Yes. 

Q Are you doing it today? 


THE COURT: Let's get down to the exhibits. 


MR. FABER: If the Court please, I, too, have 
examples of some of his art work. 

THE COURT: I don't care about that. I have two 
exhibits before me. Those are the ones in issue. 

MR. FABER: Yes,sir. I wish to qualify the man as 


an expert. 


THE COURT: You've been doing it for 15 minutes 


i) 
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now. 


MR. FABER: Okay. 


THE COURT: Strike that remark. 
Q I direct your attention to Plaintiff's Exhibit l, 
the metal bank, and ask you if you wish to make a smaller 
version of Plaintiff's Exhibit 1, a smaller version, any 


| 
| 
| 
| 


smaller version, what are the steps that you would go through? 
| 


A Well ~< 

Q The metal bank. 

A I would have to make a drawing, and from there I 
have to go and sculpt a model, an exact model of whatever it | 


is, reduced insize, and from there we are going to cast, 


decide on what process we are going to do in order to make a 


| 


mold, either by pantographing or by casting it. | 


THE COURT: What is pantographing? | 


THE WITNESS: Duplicating. 


Q Will you describe the pantographing process in more 
detail, please? 


A By taking a model and putting it in one place, and 


on the other side we have a motorized spindle with a metal 
cutter, and we put another metal, whatever we want to make it 
from, and by tracing the model we can reduce it in size to th 


smaller part. 


Q Is there any other technique besides pantographing 
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by which you can make an exact copy? 
A Casting it. 
Q By casting it. 


Right. 


Could you make an exact smaller copy by casting? 
A You have to make a new sculpture first. 
Q So the only way to make an exact smaller copy would | 
be by pantographing, is that correct? 


A It will not be exact. 


Q And after the pantographing is done, what else has 
to be done? 

A You have to do art work. 

Q What type of art work? 

A You have to bring out all the details. Whatever 
comes out in pantographing is very blurred out because it is 
a machining cutter that does the work. And after that you 
have to go in by hand and engrave it and sculpt out the 
details. 


Q Is there any way to make a reduced size of Plaintiff 


Exhibit 1 without some sculpture operation being involved? 


| 
\ 
j 
| 
} 
{ 


A No. 
Q You must sculpt? 
Yes. 


Must you make a model to go from a larger size to a 


to 
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smaller siz ? 


A Yes. It is sculpture work. 

Q You must do sculpture work. 

A Right. 

Q Must the person be a trained sculptor or artist 


to make a sculpture? 


A You have to be an artist. A model maker cannot 


do this type of work. You have to be an artistic model maker, 


Q I direct your attention to Plaintiff's Exhibit l, 
the metal bank, and ask you to compare it with Plaintiff's 


Exhibit 2, the plastic bank, and ask you in your opinion 


what were the steps that were followed, going from the metal 


bank to the plastic bank? 
A Well, I can guess the steps. But if I were going 


to make it -- 


Q I ask you what you think the steps were that were 
performed. 
A They went ahead and theymade a new model, ~ new 


sculpture, reduc 1 in size into new proportions. 


Q You say “into new proportions"? 


A Right. They changed some of the designs in order 


to fit plastic. They changed some of the detail work, and 


from there they proceeded into making the mold. 


Q Must the persons who made this have made a ee 
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when they reduced from Plaintiff's Exhibit 1 to Plaintiff's 
Exhibit 2? 

A The model has to be made by a sculptor. It is 
not a symmetrical model that you can go by dimension. you 
have to have the free hand of an art’st in orde: to carve 
out the detail, even if it is a copy. 

Q Is it your testimony that even if it is an exact 
copy you must have a model maker, is that correct? 
A Yes. 
Q Could a layman make an exact copy in smaller size? 
A No. 
Q In your opinion, I want your opinion, is Plaintiff'g 


Exhibit 2 an original artistic work compared with Plaintiff's 


| 
| 


Exhibit 1? 

A It depends what you call original. 

a Of course it does. What is your definition of an 
original work? 

A Original -- I would call it an original artistic work, 
but I wouldn't call it a new design. 


Q It is an original artistic work but not a new 


THE COURT: Original artistic simply because it is 


THE WITNESS: Because it is smaller and because they} 
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changed a lot of detail in it which you cannot just take py 
copying it down and reducing it from a large part to a small 
part. 

THE COURT: Some of it was done because they were 
going to use plastic? 

THE WITNESS: Also because of esthetics. Mayhe 
the artist who made the small one decided that he doesn't 
like this kind of shape and he changed it. 

Q I direct your attention to Plaintiff's Exhibit 1. 
Comparing it with Plaintiff's Exhibit 2, I ask you if you 
have any opinion as to which, if any, changes were made in 


Plaintiff's Exhibit 2 for esthetic reasons as opposed to 


functional reasons. Are there any features that were cnangeds 


A It depends on the face. The bag is changed from a 
wrinkled bag and a concave bag, from a wrinkled design and 
concave design in the bag into a smoother design and iot 
wrinkled. 

Q Are there other changes that were made in your 


opinion for esthetic rather than functional purposes? 


A Well, there are small details which I looked at 
before. 
Q What are you looking at right now? 


THE COURT: He made a note of what he saw. 


Go anead. You can read it. 


| 


nr 
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Q Just list the dei. _ls that you think were done for 
esthetic purposes as opposed to functional. 

A Well, when I studied the two figures, I found 


differences in design between the large one and the small 


one. For example, I'll start from the top. 
Q Just list them,in the interest of time. 
A Yes. The ears. On the metal sculpture it has no 


detail whatsoever. It is just two parts sticking out. 
On the plastic part they are uhaped Like an ear. 

The hair is different. On the netal part it has 
sideburns. On the plastic part it is surrounded with ears 
all around -- sorry. It is surrounded with hair all areund 
the ears. 

Also, the shape and the looks of the hair is dif- 
ferent. It is very blurred, on the metal part, and smooth 
versus, on the plastic part, it is all lines, to look ltku 
hair. 

Q Any other features? These are esthetic features, 
not functional now. 

A I beg your pardon? 

Q I want esthetic features that were not changed for 
functional reasons. 


A For functional reasons they have changed -- 


Q No. I want esthetic changes, not functional changes). 


qu 
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A The coat is different. 
Q How is the coat different? 
A On the metal part the coat is shorter on the width. 


It is more closed on the plastic part, which is a major de- 


sign once you make a mold. You can't just go and change it 


lightly. 

Q Go on. Any other features? 

A The end of the pants are closed off on the plastic 
part. They are on on the metal part. 


Also they are lm ;er on the plastic part and they 
are shorter on the metal part. 

Q Is that for functional or esthetic purposes? 
A Esthetic. 

THE COURT: It could be a change in style from when 
they made the iron one to when they made the plastic one. 
Maybe they wore them shorter when that was first done. 

THE WITNESS: That's what I think. Maybe the 
artist wanted to make it a later style. 

Q Are there any other esthetic changes? 

A The face is different too. On the metal part the 
face has an oval shape versus, on the plastic part, it is a 
squarer shape and wider. 

Q How about: thetorso? Is there any difference in the 


torsos? 


nh 
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A In what? 

Q The torso, or body, between the plastic and the meta 
banks. 

A On the metal part he has more of a ‘itomach. 

Q All xicght, 

A Oa the plastic part it is more flat. 

Q Directing your attention to Plaintiff's Exhibit 2, ! 
is there a mold parting line on Plaintiff's Exhibit 2? 

A Yes. They always have a mold parting line. 

Q Is there a separation line on Plaintiff's Exhibit 1? 

A I beg your pardon? | 

Q Is there a separation line on Plaintiff's Exhibit -/ 


between the front and the back? 
A Yes. 
Q Would you please describe the significance of the 


location of the mold parting line on Plaintiff's Exhibit 2? 


Has it any significance, the location? 


A Yes. They are different. 

Q Has that any significance for esthetic reasons 
between -- 

A They always try to hide the parting line as much as 


possible, she shouldn't show out to the nakedeye. 


MR. FABER: I ask that another statue be marked 


as Defendant's Exhibit A. 


1 
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XXX 
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received in evidence.) 


the plaintiff's bank, piaintiff's plastic bank here in issue. 


Q 


Plaintifft' 


comparison between Plaintiff's Exhibit 2 and Defendant's 


Exhibit A. 


A 


Q 


Defendant ' 


A 


Q 
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(Defendant's Exhibit A was marked for identifica- 
) 

THE COURT: Any objection? 

MR. SPARROW: No objection. 


(Defendant's Exhibit A for identification was 


MR. FABER: I wish to state that this is a copy of 


Is that correct? | 
MR. SPARROW: That's correct. 
I show you Defendant's Exhibit A and I show you 


s Exhibit 2 and ask you whether you have made a 


Yes. 
In your opinion as a plastic moldino expert, was | 
s Exhibit A copied from Plaintiff's Exhibit 2? | 
Yes. 


And in your opinion, by what technique was this 


copying done? 


A 


I think they used the existing molds that they had, 


existing cavities, and they copied from it new cavities in 


order to produce an identical mold. 


Q 


Do you meén that they took a sample of -~ 
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MR. SPARROW: Your Honor, with respect to the 
testimony concerning the plaintiff's bank, I think that it 
is irrelevant to the issue here. 

THE COURT: Sustained. What has that got to do 
with it? Somebody copied yours? 

MR. FABER: I'll explain the purpose of this. 

The purpose of this is to show what copying really 
is as opposed to what copyright ability in different work of 
art is. 

THE COURT: I assume they are both the same size, 
are they not? 

THE WITNESS: The size is close. They are even 
close on measurement with a caliper. 

THE COURT: All right. But that is not the issue. 

Are they identical in every detail? 

Yes. 

THE COURT: Then they are both plastic and one is 
in metal. There is a fundamental difference because of the 
material used to make the hank. 

MR. FABER: No, sir. There is a fundamental dif- 
ference in size and all these proportions which go into the 
manner in which Plaintiff's Exhibit 2 was created. That 
is what the whole thing is all atout, the way it was created. 


THE COURT: I understand how it was created. But 


aw 


co 
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let's get down to that issue. I am not interested in 
Defendant's Exhibit A. 


All right, 


MR. FABER: All right. I wish to have it in the 


record at any rate for the purpose of -- 


THE COURT: What purpose? He has made a motion to 


strike and I granted it. 


MR. FABER: All right. I wish to have it included, 


your Honor. Okay. 


THE COURT: He has moved to strike it. I granted 


his motion to strike it. 
MR. FABER: Okay. 
Q In yur opinion, was there any creation of any sort 
involved, any artistic creation involved, in going from 


Plaintiff's Exhibit 1 to Plaintiff's Exhibit 2? 


A Well,you have to have artistic ability, I would say, 
to go from Exhibit 1 to Exhibit 2. And che creative partin 
it is the ability to reduce: proportionately from Exhibit 1 
to Exhibit 2. 

Q Are the reductions and changes only in proportion, 
direct proportion? 

A The proportion and the small details that they 
changed within the sculpture. 


MR. FABER: I have no further questions, but I wish 
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to make some concluding remarks. 
THE COURT: Go ahead. 
Cross-examination? 
MR. SPARROW: Just a few questions, 
CROSS ~-EXAMINATION 


BY MR. SPARROW: 


your Honor. 


Q Would you say that Exhibit 1 is an intricate piece 


of sculpture? 


A Certainly, yes. 


ro 
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| 
| 


Q Would you say that in order to make a copy to marry, 
to use the expression, that you would have to make an exact 
reproduction in terms of proportion? 


A Yes. 
} 


Q Was that done with Exhibit 2, that is, in connection 


| 


with Exhibit 2? 


A Yes. 
Q With respect to bag -- I think you mentioned the 
bag is different -- is it easier to mold a smooth bag in | 


! 
Exhibit 2 that is straight or a concave one that is wrinkled? | 


A It doesn't make any difference in the molding. | 

Q It doesn't make a bit of a difference in the molding? 
A No, sir. ? | 

Q It is not easier to get the piece out if it is 


smooth and straight? 

A No, not in a small part like that. 

Q Would you say the difference in the way the feeder 
joined would make Bxhibit 2 a stronger structure in plastic 


than if it were made in the form of Exhibit 1? 


A It makes it stronger. 

Q Would you say that tiere must have been an extremel 
skilled sculpture to produce Exhibit 2? 

A Well, he didn't have to be a Michaelangelo, but 


he definitely had to be a sculpture. You cannot take a 
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layman and have him carve out things like that. 


Q Would you say that it took him hours of work in 
front of the original to Produce the copy? What would you 
estimate as to how long it would take you? 

A It depends on the artist. 

Q How long would it take you te do that? 

A About a day and a half, two days work. 


Q How would you rate that -- would that be an easier 


piece than you worked on or a more difficult piece? 


A I would put it in between medium and difficu’ 
Q Would you say if you were asked to produce a kEank 


with an Uncle Sam figure on a pedestal it would take artistic 


originality as opposed to the skill necessary to produce it 
from Exhibit 1? 

A I didn't understand your question. 

Q You mentioned that your customers come to you with 


an idea and that you sketch up and submit different sketches 


and from that you go on. Is that a more difficult way of 
producing sculpture designs than if they came to you with 
Exhibit 1 and said, "Copy it"? 

A They are going to show me the sculpture and tell 
me I would like to have it scven inches --"I would like to 


have it five inches long; submit to me a drawing of how it 


is going to look," and from there they are going into sculpture. 


| 
‘ 
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Q Would it. take the same kind of originality than if 


they said to you "I have an idea to make a bank with an 
Uncle Sam figure on a platform"? 

A It depends on the artist, what he has in mind. If 
he has it in mind he can do it in two minutes. He could. 

Q The same artist who can sketch the idea in two 
minutes or five minutes, how long would it take him to sketch | 
this if he had it in front of him? 

A Maybe longer. 

MR. SPARROW: That is all. 


MR. BARTH: I am an assistant U. S. attorney. 


The only apparent connectim that the government has with this” 
case from the testimony referred to today is that that is not! 
the same thing. However, the Customs Service is in here 

as a defendant. Under the law customs is required to keep 


it out of the country. If the copyright falls Mr. Snyder 


or his company, I'm sure, will withdraw promptly and Customs 
will have nothing to do with it. I don't see why we are a 
party to the action. I ask that the action against us be 


dismissed. 


THE COURT: I suppose you are a party as to any 
judgment in case the plaintiff wins. That is the on!y reason 
I can see. 12 will de. y your motion. You can leave. 


MR. BARTH: Your Honor, the asrect of it that the 
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: | government does not appreciate is it being joined here. We 

3 ! are only enforcing the law. If Mr. Snyder has a copyright 

: } Customs has t© enforce it. I” Mr. Snyder doesn't have a 

5 | copyright, there is no issue here. 

, THE CORT: You can go home. : 

‘ | MR. FABER: We notified the United States Customs 

. | fervice. That is what the temporary restraining order required. 

ap For the moment, there is no obligation or injunction upon | 

" the Customs Service. 

nN MR. BARTH: The government spent two hours on the | 

* phone trying to get this deared up and prefers to be out of the 

a | case entirely, if that is acceptable with counsel. | 

* THE COURT: Is itacceptable to counsel? | 

| MR. SPARROW: As I previously indicated to Mr. | 

sg | Barth we have no objectionif, depending on the outcome of ante 

iM hearing -- if the tempore. v restraining order is turned into | 

sas | a permanent injunction and if Customs will agree to immediately 

19 allowaiur goods entry -- there are goods on the water that are 

2 due this weekend. The only reason for joining them was just | 

a for the purposes of speed. It took aoout two months to re- | 

= | gister the copyrights. We are just worried that it is yoing | 
" to take two months before it is dissolved and meanwhile our | 

* goods are on the pier. 

25 


MR. BARTH: If Mr. Snyder's copyright is revoked, | 
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then the plaintiff does not need the assistance of the 
Customs Bureau to enforce an order of this court. I think 


it is just,as far as the government is concerned here, a 


waste of time. 


THE COURT: The motion is denied, but you can leave, 


MR. BARTH: Thank you. 


MR. FABER: If the Court please, I wish to give you 
a brief statement of the law that bears on this case, 


THE COURT: I have your brief and <I will read the 


law. 


MR. FABER: We are faced here with a temporary 


restraining order which, to say the least, is very disruptive | 


to our business. If all of these items are permitted in our 


| monopoly, granted to us under the Copyright Act, is immediately 


stopped. That is the problem. 

I wish to give your Ho.~r an outline of originality 
as required in the Copyright Act. Originality, as it is 
defired in the case of Alfred Bell and Company versus 
Cataldo Fine Arts, 191 Fed. 2nd 99 at 102, which is a Second 
Circuit case, 1951, is the leading cause on the definition 
of originality and the case says, and it is quoted at page 
14 of my brief that original in reference to a copyrighted 
work means that the varticularwork owes its origin to the 


author. No large measure of novelty is necessary. All that 


COUT UE RITE F HAs ME ANeaTeEO. 1) © FANATUAnHCE 
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a) 


is needed to satisfy both the constitution and the statute 


| is that the author contributed something more than merely 


trivial variation, something, it says, which is recognizably 


5 | his cwn,. | 
l | 

6 | Originality in this context means little move than 

v | a prohibition of actual copying no matter how poor artistically 

’ the author's addition. It is enough if it be his own. | 
3-2 , There are numerous cases on what originality is, ! 

10 | but, sir, that is originality. In your order in the Misham | 

| case, which is the companion case, you said “There is no | 

B I original idea here." , 

13 That is the kind of test that one performs under | 

4 | the Patent Act, and there is a section of my brief directed . 

1 || to the question of patents as compared with copyrights. | 

16 | In the Patent Act you must have an original idea. - You must 

7 have .done something that is new and different, and under the 

18 Copyright Act you are rewarded if you have dcne anything 

19 || that is artistically different. 

20 I think the testimony here today both from 

21 plaintiff's expert and from the defendant's expert have shown | 

2 that the only way that one can go from metal back to that 

23 Plastic bank is to make a model and it appears also that a 

2A sxetch has to be made, and the testimony of Jeffrey Snyder 

25 


included in an affidavit shows that both the sketch in a mode 
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were made. That testimony is in the motion in this case. 

I submit to you, sir, that that is something more 
than mere trivial copying and that it is something that the 
author has contributed that is his own. 

THE COURT: You mean if I copy exactly by reducing 
the size which requires me to have a model made by someone 
to sculp that is something that is added? 

MR. FABER: Yes, sir, that is exactly what is added. 

THE COURT: I know your point. 

MR. FABER: “‘n my -=- 

THE COURT: I am making a finding of fact that as 
far as I'm concerned, it is practically an exact 'copy and 
whatever you point to in this differences are so infinitesima 
they make no difference. All you have proved here by the 
testimony today is that if you give a man a seven-inch model 
and you say I want this to come out in a five-inch model, 
znd he copies it, ..e fact tnat he has to have some artistic 
ability to make a io.ul by reducing the seven to the five 
ada comething to it. That is the only issue in this case. 

MR. FABER: No, sir. 

THE COURT: That is the only issue. I have given 
you my finding of fact. 

I have listened to you and I have listened to your’ 


adversary. 


Amma me OTRO ORE ROE RA RTE 15 6 BRR PUREE 
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MR. FABER: I haven't completed. 


| 
| 
| 
THE COURT: As far as I'm concerned you have | 
completed. I can read your brief. 

MR. SPARROW: I have just a very, very brief 
statement: If the theory of the defendant was correct then | 
the copyright law really would be a nullity. | 

THE COURT: Address yourself to the case. | 

MR. SPARROW: The Alva case talks about more than ! 
a trivial addition, and, of course, it is our position that 
the differences pointed out between the two banks are merely | 
trivial. They owe their existence simply to a reduction of | 
size and through no artistic originality which we say is | 
required under the copyright law. 

If it were not, then anything that is copyrighted | 
| 


could be copied if a new model was made and how in the world 


could you possibly protect and original work if a copy two | 
inches smaller could be made virtually identical to the | 
layman. Sure, you could go and say: Weli, there is a nee 
in the bag and in the copy that is trivial. There is a | 


space between the feet on one and not on the other. That is 


trivial and utilitarian and we submit that the differences 


pointed out here and the differences that are visible are 


mere trivial additions that do not rise to the originality 


aspect. 
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THE COURT: This matter is submitted. The tem- 
porary restraining order is extended for the like period, 
which is four days. It will be extended for more -- 

MR. FABER: May I be heard factually and on legal 
points? 

THE COURT: I have made the determination. 

MR. FABER: I would like to call your attention to 
particular cases that bear ou this subject. 

THE OURT: Are they in the brief, inyour brief? 

MR. FABER: Yes, sir, they are. 

THE COURT: I will read them. 

MR. FABER: All right, sir. 

THE COURT: Today is the 6th, so it is extended to 
May 10. That's the maximum that I can do under the rule. 

MR. FABER: I would ask your Honor that you stay 
continuation of the temporary restraining order until such 
time as you read the papers, because I think they would 
very strongly -- 

THE COURT: What do you think I am going to do? 
You heard me say I am going to read the papers. 

MR. FABER: I ask that you stay the temporary 
restraining order until that time. 

THE COURT: I am continuing the TRO until I read 


the papers, but I can only extend it for four days under the 
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MZTZNER, D. Je 
Plaintiff? in this action moves for a preliminary 
injunction to compel defendants Jeffrey Snyder, doing 


businesa as JSNY, and Etna products, Inc., to cancel 


ohm vanes’ ned an 
SO Re ae St We Se ae HS TOS 


of Copyright Ss 
United States Customs Service, thereby allowing the entry 
of plaintiff's product into this country. 

At the evidentiary hearing on the motion, the 
court was shown a cast iron "Uncle Sam Mechanical Bank,“ 
admittedly in the public domain, and defendants‘ plastic 
version of the bank on which they have 3 copyright. The 
latter reproduces the former except that it provortionally 
reduces the height tram approximately eleven inches to 
approximately nine inches with trivial variations. Plaintiff 
manufactures outside the United States an identical plastic 
bank which, it is alleged by defendants, infringes their 
vrlid copyright, and which is presently in the process of 
being shipped into this country in quantity. 

In copyright cases, the standard for granting a 
preliminary injunction is a clear showing of probability 
of success on the merits. Robert oh imuied Group Ltd. v. 


Souerber, 457 #.2a 50 (2d Cir. 1972)? Concord Pabrics, Ine. Vv. 


2 
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a8 96 of May 12, 1975 
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3 Textile Co=>- 409 F.24 1315 (2a Cire 


MarcuZ protn2t 
1969)? Imeeda Doll Co. Vs coldfarb Novelty Co., 373 P.2da 
g31 (2d Cir. L5G7)e 

I have already hela in Etna products COss Inc. 
. Paar! mMishan & Sonde 75 Civ. 428 (S.D.H.¥- yebxuary 23. 1975) - 
that I find little probability that defendeantss copyright 
will be found valid in a trial on the merits. I reaffira 


that opinion here. 


The court agrees with the legal proposition 


advanced by the defendants that to support & valid copyrisht 


as 2 reproduction of a work of art, © YY originality is 


Gardents Viowerss Inc, Va Joseon Maxsovits.s Ince 


(S.D.M.%- 1968)? Himmex_ on Copyrights» 


99 (2a Cir. 1951), in 
in a reproduction case, the cour’ grated (at PP- 


**oxiginal’ in reference to a copyrighted 
aans that the particular work ‘owes 
in? to tus ‘author.’ Bo large 
measure of novelty jg necessazfe « * ° 
eee es 
ALL that 13 needed to gatisty poth the 
Constitutica and the ataiute 13 that the 
‘author’ contributed something or? than 
vial‘ yariatione senething 


a Smerely tri 
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recognizably ‘his own.' Originality 

in this context ‘means little more 

than a »rohibition of actual cooying.’ 

No matter how peor artistically the 

‘author's’ nddition, it ia enough if 

it be hia own." (Emmhasis added.) 

There ia no question that defendant Snyder is 
am au. sr within the meaning of the copyright laws. See 

Industries, Ine 309 F. 
Supp. 21 (S.D.3.¥. 1969). 

Defendants contend that the concept of originality 
embraces 2 mere copying if it requires artistic skill to 
achieve the finished product. The court agrees that in 
this case a degree of physical artistic skill was necessary 
to produce the plastic article. What defendant overlooxs 
le that this artistic skill must contribute to the work. 
It must be more than a "merely trivial variation,” which 
is ali that is present here. The need for artistic skill 


in the execution of the copy is not suificient. 


Defendants rely heavily on the ‘Rodin's Hand of 


God” case, Alva Studios, Inc. v. *winninger, 177 ¥. Supp. 
265 (5.D.M.¥. 1959). In that case the court found a one=- 


half size reproduction of Rodin's fumous work to be copy- 


rightable. The court held: 
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“mm a work of sculpture, thia reduction =; 
requires far mors than an abridgement of a 
written classic; sreat skill and originality 
is called for when one secxs to orccuce a 
scale reduction of a great work with exacti= 
tuas." (Id. at 267.) 
ven if thia court were prepared to aceapt this decision, 
the complexity referred to distinguishes that case from 
the case at bar, Hare, no guch level of input ia reached. 
Interestingly enough, defendants went to great pains on 
the hearing to prove that there were substantial differences 
between the iron and the plastic articles. 
Tha rotior by the United States Customs Service 
to dismiss the complaint is granted. 


Motion granted. 


Settle order. 3 - 


Dated: New York, Hele , 
May 12, 1975 ; CHARLES M, METZNER 
U. 5. D. Je 
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g 
UNITED STATES DISTRICT COURT GF ay 161975 
SOUTHERN DISTRICT OF NEW YORK x 
oeeoenerecenokweereenneereree x (- . \. 
Se DO. OF N. 
L. BATLIN & SON, INC., roe OF en 
Plaintiff, ate eRe eg 
Vv. : ’ Civil Action No. 
: 75 CIV. 2036 CMM 
JEFFREY SNYDER, d.b.a. JSNY, 
ETNA PRODUCTS CO., INC., and 
UNITED STATES CUSTOMS SERVICE, 
Defendants. 
- - «“ « «#eeses ese «# se sees *# ese = * x 


ORDER tWhW COWnSEA/, AS Te 


UN/TeD STATES cranny SERUTCE. 

This cause came on to be heard on plaintiff's motion for 
a preliminary injunction and the court having considered the 
complaint, the affidavits submitted in support of said motion 
and in opposition thereto, and having heard oral evidence in open 
court, and it appearing to the comrt after due deliberation that 
defendants are actually engaged in commitcing and will contiaue 
to commit the acts set forth below, to the irreparable injury of 
the plaintiff, and the court having made and filed its findings 
of fact and conclusions of law, it is 

ORDERED, that defendants Snyder and Etna Products Co., 
Inc., their agents, servants, employees and attorneys and all 
persons in active concert and participation with them be and they 
hereby are restrained and enjoined, pending the determination of 
this action, from further asserting. contending, claiming or 
alleging that Copyright Registration No. Gp 95881 is valid and 
infringed and from enforcing any alleged rights in and to the 


said Copyright Registration, and further they are ordered to 


cer \ 
it . 


Led 
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cancel the recordation thereof wil1 the United States Customs 


- 


Service; it is f -+} 

ORDERED, that »:aintiff give security in the sum of 
$5,000. for the payment of such costs and damages as may be 
incurred or suffered by any party who is found to have been 
wrongfully enjoined, such bond to be approved by the Court or by 
the clerk of the court; and it is further 

ORDERED, that the motion by the United State. Customs 
Service to Dismiss the Complaint as to it is granted. 


Dated: New York, New York 


wor dee, 1975. 
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UNITED STATES D STRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


ciaighagia seat dntibas tains tai ene an einteb aha tones een sn ina ts tnd 
L. BATLIN & SON, INC., 
Plaintiff, : Civil Action No. 
v. : 75 Civ. 2036 
JEFFREY SNYDER, d....a. J.S.N.Y. and 
ETNA PRODUCTS CO., INC. ‘ H 


Defendants. 


NOTICE OF APPEAL 


Notice is hereby given that Jeffrey Snyder, d.b.a- 
J.S.N.Y. and Etna Products Cu., Inc., defendants above named, 
hereby appeal to the United States Court of Appeals for the 
Second Circuit from the order granting a preliminary injunction 
against enforcement of their copyright entered in this action 


on the 16th day of May, 1975. 
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New York, New York Robert C. Faber 
May 27, 1975 OSTROLENK, FABER, GERB & SOFFEN 
Attorneys for Defendants Jeffrey 
Snyder and Etna Produc-s Co., Inc. 
260 Madison Avenue - llth floor 
New York, N w York 10016 
(212) 685-8470 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


hi ep alh, RAV ema a oe ee 
ETNA PRODUCTS CO.,. INC. and 

JEFFREY SNYDER, doing business 

under the name and style, J.S3.N.Y., 


ts 


37 


Plaintiffs, 


LBNOD LdiwtSiz SA 


-against- 
E. MISHAN & SONS, 


Defendant. : 


eoeweneneenecawnecenaenevc” 
METZNHER, D. J. 

Plaintiffs move pursuant te Rule 65 of the 
Federal Rules of Civil Procedure to elmcmcenntd bari 
defenant E. Mishan & Sons (Mishan) from alleged infringe: ° 


4 f 1h ae *y 
ment of plaintiff Jeifrey Snyder's copyright on a novelty’ see’ 


DOORS, = #3 a ; M 


mechanical money bank known as “Old Time Uncle Sam 


Mechanical Bank. " Plaintiffs further seek to enjoin 


certain acts and practices and to stop certain oales 
aliegedly made in violation of Section 43(a) of the 
Lanham Act, 15 U.S.C. § 1125(a). 

The bank was originally designed in the middle 


of the nineteenth century. It was fashioned of cast 


eh 
Ny 


ERE ASTOR. oy 
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eos 
iron, and when a plunger was pushed a coin placed in s 
Uncle Sam's hand was mechanically deposited into a a 
satchel by his side and thence into a box below, r) 
These banks have been frequently reproduced in metal, i 
and when Snyder saw one in 1974 he decided to produce {" 


it in plastic for the toy and novelty market. In doing 


so, he reduced the size of the bank, scaling the hetght 


en Anke 6 SEL at 


down from eleven inches to nine inches. After having 
prototypes made, he published the bank (hereinafter the 
“Snyder B:ink"), with copyright notice, on or about 
October 15, 1974, and received Copyright Registration 
No. Gp 95881, a class G copyright, on January 23, 1975, 

Cursory observation of the Snyder Bank shows 
that it is extremely similar to the carc iron bank, save 
in size and material. There are a few othar differences, 
such as the shape of the satchel, and the leaves grasped 
in the ralons of the American Eagle on the base, but 
these differences are, by all appearances, minor. 
Piiintiffs argue that the changes made, including the 
scaling down to smaller size, and the difference in 
material, all a product of the skill and judgment of 
Snyder, pissin Atindies the sufficient creativity and 
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originality required for a copyright on a work of art, 


Defendant, of course, contends that the copyright is 


Tie PETT 


invalid, as a mere copy. 

Plaintiffs allege that Mishan decided to copy 
the Snyder Bank. Mishan admits that it took a sample 
of the Snyder Bank, photographed it for dishan's sales 
literature, and used it as a sample at a trade show, 
having first obliterated plaintiff's copyright notice, 
Defendant, it must be added, has now arranged to have its 
own bank manufactured, and is offering same for approxi- 
mately half the price of the Snyder Rank, 

In this circuit the prerequisites for granting 
a preliminary injunction are either a clear showing of 
probable sesedna and possible irreparah!« harm, or, 
alternatively, a showing of sufficiently serious questions 
going to the merits, and a decided tip in the balance of 


hardships in the movant's favor. esta Inte i 


Hotels Corp. v. Wellington Associates, 483 F.2d 247, 250 
(24 Cir, 1973); Checker Motors Corp, v, Chrysler Corp., 


405 F.2d 319, 323 (2a Cir.), cert. denied, 394 U.8. 999 
(1969). In copyright cases, however, the standard is 
somewhat less, cequiring only a showing of reasonable 
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probability of success on the merits, Robert Stiqwood 


Group Ltd. v, Sperber, 457 P.2d 50 (2d Cir. 1972), 
Concerd Fabrics, Inc, v, Marcus Brothe.s Textile Corp., 


409 F.2d 1315 (2d Cir. 1969); Uneeda Doll Co. v. 


~*y, +>, 
ae ts eS me 


Soldfarb Novelty Co., 373 F.2d 351, 852 n.1 (2d Cir. 
1967). 


1 AOTC Cie Dries ~ > my me, 
ghee” —° ri: 
a 


Copyright Infringement 


I think that there is serious doubt as to 
whether plaintiffs can prevail on their infringement 
claim. In order for the Snyder Bank to be copyrightable, 
it must possess the requisite originality and creativity, 


"All that is needed to satisfy both the 
Conatitution and the statute is that the 
‘author contributed something more than a 
‘merely trivial' variation, something recog- 
nizabiy 'his own.' Originality in this 
context ‘means little more than a proh’’-ition 
of actual copying.'“ Alfred Bell & Co. Vv, a 
Catalda Fine Arts, Inc,, 191 F.2d 99, 102-03 
(2d Cir. 1951) (citation: and footnotes 


*7 ate SOI CAN 
tend 


Pos ae 
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omitted). 4 

It is apparent that the standard oumtoed is 3 

not high. E.g., Peter Pan Fabrics, Inc. v. Acadia ¥ 
Company, 173 F. Supp. 292 (S.D.N.¥. 1956), aff'd, +4 


; 
. 
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274 ¥.2d 487 (2d Cir. 1960). However, there are 
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limitations beyond which copyright protection will not 
be granted, Gardenia Flowora, Inc, v. Joseph Markovits, 
iInc,, °80 F. Supp. 776 (S.D.N.Y. 1968). 

The ceses are legion stating that the basic 
requirement js that the author of the work add some ! 
input which is recognizably his own, and a mark of his 
originality and creativity. While this is a question of 
fact to be determined at trial, the likelihood that 
plaintiffs here can show any such input is small. First, 
they argue that the chence of material, in itself, is 
sufficient. This is clearly not so. Plaintiffs rely 


on Doran v. Sunset House Distributing Corp., 197 F. Supp. 
940 (S.D. Cal. 1961), aff'd, 304 F.2d 251 (9th Cir, 1962). 
In that care, scinieies; the author used a completely new 
concept. The fact that plastic was used was not controlling. 
It was that the medium was used to express “the idea of 
Santa Claus." Id. at 944 (emphasis added). That idea 
was criginal, and therefore the copyright was valid. 
isin is no original idea here, 
Plaintiffs in their memorandum argue that this 
is Snyder's idez o7 "Incle Sam. It is not. This idea 


ig clearly in the mj. lic domain, and is the same creative 
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idea that exists in the antique banks. f : 
Plaintiffs further rely on the Change of size iq 

of the bank, It should be intuitively obvious that e 
change of size in itself is not Copyrightable., If that Ua 
were true, every copyright of a work of art would be i 
meaningless, as anyone could produce it simply by varying ie 
the size, Plaintiffs rely hwavily on Alya Studios, Ing, I 
v. Winninger, 177 F, Supp. 265 (.D.N.¥. 1959). In i 


that case, validity of a copy:ight was upheld for a cne~ 
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half size replica of Rodin's ‘:and of God," exact in 
every detail and aspect, byi ix a different medium. 
In upholding the copyright, the court relied on the very 
special skills of a sculptor which was require’ to 
convert such - diff’cult a.d unique shape to a different 
size, There is just no such difficulty involved in ; 
producing the Snyder Bank in plastic. zn ; f fe 
There is no showing of reasonable probability 
of success on th. infringement claim. Thus, the motion 
for injunctive relief on this issue is denied, 


Lanham Act Section 43(a) 


Under this section the cases hold that using 
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sell one's own goods, where such goods are less expensive 
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and inferior, is actionable under Section 43(a). Cross- 
bow, Inc. v, Dan~Dee Imports, Inc., 266 F, Supo. 335, 
338-40 and n, 1 (S.D.N.\". 1967); Mationai Dynamics Corp. 


VY, John Surrey, Ltd,, 238 F, Supp. 423 (S.D.N.y. 1963), 


Defendant admittedly engaged in both of these practices, 
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Defendant places great reliance on Judge 
Tenney's view in Blazon, Inc, v, Deluxe Gane Corp., %68 
P. Supp. 416 (S.D.N.Y. 1965). In that ‘se, how:-ver, 
the question decided was that chere is no <smumon law 
cause of action for reverse palming off, The reference 
by Judge Tenney to Section 43(a) was solely to show the 
necessity of interstate commerce for jurisdictional 
purposes. See Ar ric optical Co, v ey, 2? 


266 F. Supp. 342 (S.D.N.Y, 1966) (Tenney, J.), aif‘d, 


394 F.2d 155 (2d Cir.), cert, denied, 393 U.8. 835 (1966). 


It is clear that the harm to plaintiffs can 
be irreparable if, during the bicentennial celebration, 


Sales are allowed to continue based on the false 
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UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 


Index No. 
L. BATLIN & SON, INC., 


Plaintiff-Appellee, 
- against - Affidavit of Personal Service 


JEFFREY SNYDER, etal., 


Defendants—Appellants, 


STATE OF NEW YORK, COUNTY OF New York Ss. 


I, James Steele, being duly sworn, 
depose and say that deponent is not a party to the action, is over 18 years of age and resides at 
250 West 146th, Street New York, New York 


That on the 9 day of Jame 19?) at 521 Fifth Ave, N.Y., N.Y. 

deponent served the annexed 7 ,w7 tf wedi x upon 
Jacobs & Jacobs 

the Attorneys in this action by delivering a true copy thereof to said individual 


personally. Deponent knew the person so served to be the person mentioned and described in said 
papers asthe Attorney(s) - herein, 


Sworn to before me, this G7 
day of June 197 5—- 
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\ 
ROBERT T. BRIN 


“JAMES STEELE 


NOTARY PUBLIC, S747 NEW YORK 
w 9 o j £ 
QUALIFIED i NEW YORK counTY 
COMMISSION EXFINLS MASCH CO, 1978 
A}3° 
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